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Review of Education and Training Legislation

Youthlaw is Victoria's state-wide community legal centre for young people. Youthlaw works to achieve systemic responses to the legal issues facing young people through casework, policy development, advocacy and preventative education programs, within a human rights and social justice framework.

Youthlaw welcomes this opportunity to respond and contribute to the review of Victorian Education and Training Legislation. We are concerned that the current Education Act has not kept pace with the rate of change in our community. We support changes that will promote quality educational opportunities, in a non-discriminatory manner, to all children and young people and that will have a positive impact on children and young people by enhancing their experiences of the education and training systems. 

While we welcome the Government’s instigation of this review, we are disappointed about the limited nature of the consultation process given this review considers a fundamental revision of the Education Act, the first in 130 years. The discussion paper covers only a limited number of issues and the eight questions posed in the paper are also limited. 

This submission provides general comments in relation to some of the points raised in the discussion paper and some other issues that need to be raised. We also provide more specific comments about the key issue of concern to Youthlaw, namely disciplinary proceedings.
Overarching principles

As the education of children and young people is a human right, it is appropriate that the United Nations Convention on the Rights of the Child (CROC) underpins legislation pertaining to education and training and, in turn, policies and procedures that stem from legislation. While the Commonwealth Government ratified CROC, the State Government has a vital role to play in ensuring these rights are upheld and given effect at a state level. This is particularly pertinent given the current focus on human rights by the Victorian Government.
 CROC Articles that are of particular relevance to this discussion include:

Article 3

In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration. 

Article 12 

States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.

Article 28 

1. States Parties recognise the right of the child to education, and with a view to achieving this right progressively and on the basis of equal opportunity, they shall, in particular: 

(a) Make primary education compulsory and available free to all; 

(b) Encourage the development of different forms of secondary education, including general and vocational education, make them available and accessible to every child, and take appropriate measures such as the introduction of free education and offering financial assistance in case of need; 

(c) Make higher education accessible to all on the basis of capacity by every appropriate means; 

(d) Make educational and vocational information and guidance available and accessible to all children; 

(e) Take measures to encourage regular attendance at schools and the reduction of drop-out rates. 

2. States Parties shall take all appropriate measures to ensure that school discipline is administered in a manner consistent with the child's human dignity and in conformity with the present Convention. 

The comments below reflect these CROC principles. 

General comments 

1. Free, universal education 

Youthlaw believes that it is the responsibility of government to provide free, secular, universal, accessible and appropriate education and training to all children and young people. These principles should be enshrined in legislation. 

Free, accessible and high quality public education will only be achieved if the Government commits to appropriate funding of public schools. Youthlaw is concerned about the divide between the public and private school sectors, the continuing drift of funding to private schools and the corresponding poor perception of public education. 

If there is to be universal access for all children and young people, we do not believe that there should be any reference in the legislation to ‘parental choice’. Parents are able to exercise their right to send their children to schools in the public or private sector within the limits of their own resources. There is no need to enshrine this choice in legislation. 

2. Disability
 
In April 2005, The Age reported that the number of students with disabilities and language disorders in Victoria had risen by almost 10,000 in five years.
 A recent report produced jointly by Scope, Headway Victoria and the Association for Children with a Disability, found that three out of five Australian schools are hostile or ambivalent toward students with disabilities.
 This statistic is alarming and we urge the government to consult widely with appropriate organisations, to ensure that the needs of children and young people with disabilities are met in the current review.

Youthlaw believes that the Government must ensure that it provides equity of access to education and training opportunities for children and young people with disabilities. These opportunities must provide a genuinely safe, appropriate learning environment and be adequately resourced to ensure that children, young people and their families can make choices in relation to mainstream or special needs schooling. The government also needs to maximise opportunities for full integration into mainstream schools and programs, including full participation in after hours or school holiday activities, for children and young people with disabilities 

The Victorian Government also needs to recognise the diversity of disabilities and needs and remove the sometimes arbitrary distinctions which provide resources for particular types of disabilities or which meet one need but not another. The particular needs of children and young people with disabilities in rural and regional areas of Victoria, including transport needs, should also be addressed. 

3. Access to education 

While we do not believe that education should be compulsory up to Year 12, or its equivalent, we recognise the importance of education and support the principle of enhancing access to appropriate education and training opportunities post 15 years of age. We are increasingly concerned that schools have the ability to exclude ‘troublesome’ children and young people without a corresponding responsibility to ensure they remain linked into the education system where possible. From our experience, many of these young people are at risk of drifting into the criminal justice system. We believe that there needs to be a commitment of resources by government to ensure young people are able to link into appropriate education and training systems up to Year 12 or the equivalent. Therefore, there is an obligation on the Government to ensure universal access to schooling at all levels, in each locality, based on actual and projected populations.

Specific comments – Disciplinary procedures

Given Youthlaw’s expertise relates to young people and justice, we have focused more detailed comments on the issue of disciplinary procedures, in particular cheating, suspension, expulsion and corporal punishment. The review of the Act is an opportune time to review these procedures. 

The Australian Law Reform Commission and Human Rights and Equal Opportunity Commission considered disciplinary issues in the Seen and Heard: priority for young people in the legal process report.
 The report notes that CROC requires school discipline be administered in a manner that is consistent with a child or young person’s dignity and that students have the right to be heard on matters that affect them. These rights apply to all children and young people whether in government or independent schools.
 The Seen and Heard report outlines some key principles to be taken into consideration when developing disciplinary proceedings: 

· the importance of clear, consistent procedures

· the application of natural justice, procedural fairness and the opportunity to challenge decisions 

· the need for alternative dispute resolution processes to ensure restorative rather than punitive approaches. 

We recommend that these principles be taken into account in any review of Victorian disciplinary proceedings. 

1. Cheating 

In 2003, Youthlaw provided the Victorian Curriculum and Assessment Authority (VCAA) with comments in relation to disciplinary hearing processes concerned alleged VCE cheating. Some of the key points raised in this submission included: 

· the need for greater independence and transparency through the investigative process and the determination of complaints

· that all processes should be underpinned by principles of natural justice 

· that students be legally represented when they appear before the Discipline Committee

· that VCAA should institute an appeal mechanism. 

Following this submission, Youthlaw was invited to meet with VCAA and Victoria Legal Aid to discuss these issues further. Following these discussions, the Victorian Curriculum and Assessment Authority (Amendment) Act 2003 was introduced as were protocols relating to cheating which encompassed natural justice principles in accordance with Australian case law. The High Court decision in the matter of the Minister for Immigration v Teoh (1995) 69 ALJR 423 made it clear that principles of natural justice bind administrative bodies that make judgements that may interfere with a ‘significant interest’ of an individual. 

The VCAA (Amendment) Act 2003 (Section 18H) provides for legal representation for students. This is important given the intimidating environment of the Committee and inherent disadvantages faced by students at such hearings. Youthlaw believes that this provision should be enshrined in all legislation referring to disciplinary proceedings. The current review provides an opportunity for these matters to be considered in light of suspensions and expulsions as discussed below. 

2. Suspension and expulsion 

Suspensions and expulsions have a serious impact on students and may result in disruption in education, decline in participation and academic performance, resentment of authority, low self-esteem and increase potential for coming into contact with the criminal justice system.
 The Seen and Heard report also considers the serious impact of expulsion on young people’s educational and life chances and notes anecdotal evidence that suggests that a substantial proportion of youth offending starts with exclusion from school.
 

With regard to students outside the metropolitan region, we are particularly concerned that these issues are compounded by the fact that there is often little opportunity for students to access education from alternative providers due to the limited availability, or absence of, other providers in regional and rural areas. Lack of transport options can also hinder access to alternative providers. 

Accordingly, Youthlaw believes that suspensions and expulsions should only be used as a last resort. The power to confer these punishments should not be arbitrarily exercised or abused and principles of natural justice and fairness should underpin all procedures. 

The Seen and Heard report recommended that national standards for school discipline, which set out permissible grounds for exclusion, be developed and implemented.
 Youthlaw supports this recommendation and is disappointed that consecutive state and federal governments have failed to implement these recommendations almost eight years on. 

The fact that the Student Discipline Procedures 1994 are maintained as current procedures illustrates reluctance on the part of the Government to review or evaluate these procedures. We recommend that a thorough review of these procedures be conducted so that natural justice principles are applied and so that students, parents and teachers develop greater confidence in the system.

Principles of natural justice should also apply to non-government schools. The National Children’s and Youth Law Centre’s discussion paper Non-Government Schools & Procedural Fairness, indicates that the non-government system lacks transparency in terms of policy and procedures.
 We believe that all students should be subject to the same rules of law to ensure consistency and equality in education.

Given the revision of legislation and procedures relating to cheating outlined above, Youthlaw would welcome a similar opportunity to discuss a review of procedures in relation to suspension and expulsion. 

3. Corporal punishment

Youthlaw opposes the use of corporal publishment in the education system. As noted in the Seen and Heard report, children deserve the same level of protection from assault as adults.
 Youthlaw contends that corporal punishment should be banned in all schools. 
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