Submission of Youthlaw to

Department of Human Services Review 

“Protecting Children: The Child Protection Outcomes Project” 

1. Summary of Recommendations

Recommendation 1: Adequate Resourcing of child protection system

· That the Victorian Government provide significant additional resources to ensure proper implementation of Victoria’s child protection system
Recommendation 2: Views of parties to be heard:

· The legislative requirement that all interested parties, particularly the voices of children and young people affected, have the right to be heard in some matters under the Children and Young Person’s Act 1989 (Vic) (“CYP Act”) in child protection matters, be extended to include voluntary agreements and other (DHS) administrative decisions

· That DHS meet these legislative requirements through implementation of relevant policies and procedures. 

Recommendation 3: Raise the CYP Act jurisdiction to 18 years old
· That the definition of a “child” within the CYP Act, be amended to extend jurisdiction under the CYP Act to young people up to the age of 18 years old.

Recommendation 4: Inconsistent references to age
· That the CYP Act be amended to ensure that there are consistent references to the age of a child or young person within the Act which reflect the principle of a child / young person’s involvement within the child protection system in accordance with their maturity.

Recommendation 5: Legal representation and advocacy 

· That there is a requirement within the CYP Act that all relevant parties have legal representation in relation to all processes within the child protection system, including the review of DHS (administrative) decisions and voluntary agreements.

· That sufficient resources are applied by government to ensure that all relevant parties, in particular children and young people can access appropriately qualified legal representation

· That children and young people have the opportunity to choose an appropriate advocate to assist them in putting their views forward

· That independents advocate for children and young people shall follow the following principles for taking instructions and representing their client:

· That children have the right to express their views and opinions freely in all matters which affect them and their views must be considered and wherever practicable, given effect to unless, by reason of their age or lack of maturity or capacity, it would not be in their best interests;

· Children have the right not to express any views or opinions if they make an informed choice not to do so;

· Children have the right to be fully informed, in a way they can understand, of any proposed decision or action, which will affect them.

Recommendation 6: Notifications

· That the current categories of professions the subject of mandatory reporting within the CYP Act not be extended beyond those professions mandated and proclaimed;

· That a proper evaluation of the efficacy of mandatory reporting in early detection and intervention by DHS in cases of suspected serious physical or sexual abuse, be conducted, prior to changing the mandatory reporting requirements;

· Given the confusion created by having professions mandated within the CYP Act but not proclaimed, that those professions listed in the CYP Act but not yet proclaimed be removed from the CYP Act;

· That DHS resource and conduct ongoing training for mandated professions;

· That DHS resource and train non-mandated workers likely to come into contact with children / young people with significant welfare concerns, about duty of care and legal responsibilities
Recommendation 7: Voluntary Agreements

· That prior to children / young people and families entering into voluntary agreements with DHS, there be a legislative requirement that parties to the proposed agreement obtain independent legal advice

· That voluntary agreements be able to be reviewed, approved and endorsed by the Children’s Court, as Consent Orders;

· That in granting Voluntary Agreement Consent Orders, the Court be required to consider whether the views of all interested parties have been taken into account.
Recommendation 8: Role and Responsibilities of DHS 

· That the CYP Act be amended to impose a legislative responsibility on DHS to ensure an appropriate standard of care and support for children and young people the subject of DHS intervention.

· That Children’s Court orders state in plain language the different responsibilities and rights of children and young people the subject of orders, and those of parents, carers, other interested parties and DHS;

· That given the requirement to work toward re-unification under the CYP Act, an order relating to access should be specified in all court orders.

· Given the non-delegable responsibility of DHS to ultimately ensure the protection and welfare of children and young people, that DHS implement appropriate procedures and protocols, with the government and non-government sector to fulfil this responsibility

· That principles of procedural fairness in relation to the use of client information be prescribed in legislation.
Recommendation 9: Bail Justices

· Acknowledging the need for Bail Justices to hear urgent interim accommodation order applications, DHS should adequately resource appropriate, compulsory and ongoing training of Bail Justices in relation to issues relevant to children and young people and the principles of the CYP Act in general, particularly in relation to the right of the child / young person to have their views put before the Court.

Recommendation 10: Permanent Care Orders

· That permanent care orders remain a last resort in the child protection system, and as such there be no legislative changes to allow fast tracking of such orders.

Recommendation 11: Breach of Children’s Court orders

· That the breach provisions within the CYP Act be removed, or in the alternative, that the CYP Act be amended to allow interested parties, including children and young people, to bring proceedings for breach of legal obligations under the CYP Act against DHS.
Recommendation 12: Charter of Rights 

· That the CYP Act be amended to incorporate a “Charter of Rights” creating a legally enforceable obligation on the part of DHS to all children and young people on Court orders, particularly those in out-of-home care to provide for each child in accordance with the principles of CROC.;

· The Charter should be based on the “Australian Children’s Charter – A Charter of Rights for Children and Young People in Australia”, as attached as Appendix 1 to this submission

· The charter should be made available in an accessible manner to all children and young people the subject of court orders.
Recommendation 13: Leaving Care - responsibilities of government

· DHS be given ongoing legal responsibilities for young people leaving out-of-home care, including the provision of at least a 3 years exit plan and adequate supports, at a minimum until a young person is 21 years old, and preferably until the young person is 25 years old, which are flexible and appropriate to the individual young person’s needs and wishes

Recommendation 14: Jurisdiction of Children’s Court

· That the Children’s Court should have sole jurisdiction for hearing of all matters (at first instance) arising under Part 3 of the CYP Act “Protection of Children”, including the review of DHS administrative decisions, and that any appeals from this jurisdiction be to a court comprised of judicial officers appropriately trained in working with children and young people in child protection.

Recommendation 15: Indigenous Children 

· That given the over-representation of indigenous children and young people in the child protection system, the government prioritise working with indigenous community leaders, agencies and communities to draw on their knowledge of needed reforms to establish a range of best practice solutions for indigenous children and young people.
2. Adequate Resourcing of Child Protection System

The Children and Young Person’s Act 1989 (Vic) heralded significant improvements in policy direction and on the previous legislative system, including the creation of a dedicated specialist court and establishment of a single-track system. However, policy and systemic improvements cannot be measured without appropriate resourcing for proper implementation.
Youthlaw’s recommendations for legislative reform sit together with Youthlaw’s strong and continued support for a significant increase in government resourcing of early intervention and preventative services for children and young people as well as for the child protection system itself. We echo concerns of respected authorities such as Justice Fogarty, who stated in 1993,  “We cannot continue to have reviews in Victoria every few years.”
 Almost 11 years later he stated that “a serious injection of funds”
 is needed for our child protection system. 

Another series of consultations and reviews in the absence of appropriate resourcing of the current system, and / or in the absence of a commitment to further resources as a result of such reviews, will not produce the result we seek – an effective, responsive, child and young person focussed and principled child protection system. Funding allocated in the recent State Budget and alluded to in a Ministerial Statement “Putting Victoria’s Children First” is a welcome step forward but remains inadequate.

Recommendation 1: Adequate Resourcing of child protection system

That the Victorian Government provide significant additional resources to ensure proper implementation of Victoria’s child protection system
3. The Rights of Children and Young People and the Responsibilities of Governments – United Nations Convention on the Rights of the Child

Internationally accepted principles of a best practise child protection system are enshrined in the United Nations Convention on the Rights of the Child (“CROC”), which Australia ratified in 1991. Australia’s ratification of CROC signified Australia's commitment to rights for children and young people, including the right of every child “to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development.”
 

The principles enshrined in CROC have broad international acceptance. Australia’s ratification not only indicates Australia's commitment to its principles, it also places a positive legal obligation upon Australian governments to implement adequate provisions to ensure adherence to these rights and principles within domestic laws, policies and practices. 

CROC articulates many rights and protections for children and young people. Other international covenants similarly protect a broad range of the rights of children and young people.
 

Those rights enshrined in CROC relevant to this current review, include:

· The best interests of the child shall be a primary consideration
;

· Where a child / young person is capable of forming his / her own views, that they can be expressed freely and be given due weight, especially in judicial / administrative proceedings affecting the child / young person
;

· Specific child protection provisions which relate to a child’s removal from his / her parents and the right of all interested parties to participate in the legal proceedings
;

· The rights of children and young people to maintain contact with their parents
;

· Ability to maintain own identity and culture
;

· Access to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development;
 and

· The right of a child / young person to reunification with his / her parents.

These principles should form the building blocks of our child protection system. While the CYP Act refers to some principles of CROC, such as re-unification and best interests, these principles are not applied consistently throughout the Act.

4.
The current legislative framework: Analysis and    recommendations 

4.1
That the views of all parties will be heard

The right of children and young people to express their views particularly those relating to judicial or administrative proceedings affecting them, is fundamental to the principles of natural justice and those rights articulated in CROC.
 Where such matters relate to child protection, CROC similarly articulates the right of all interested parties to have the opportunity to participate in proceedings and have their views known.
 These proceedings should have the best interests of the child or young person as the primary consideration.
 The CYP Act does not require that the views of all parties be heard in relation to matters.

The CYP Act has a requirement that the Children’s Court consider the views of all relevant parties when making court orders in relation to children and young people the subject of child protection proceedings
, and in relation to the case planning process
. Child best interests and welfare are paramount to such decisions. However, there are no similar legislative requirements during the notification and investigation stages
. There are also no requirements that such views be taken into account in relation to voluntary agreements.
  

All stages of the child protection system should encompass principles of natural justice, procedural fairness, and the right to be heard, including those DHS administrative decisions relating to notification, investigation and voluntary agreements. 

Recommendation 2: Views of parties to be heard:

· The legislative requirement that all interested parties, particularly the voices of children and young people affected, have the right to be heard in some matters under the CYP Act in child protection matters, be extended to include voluntary agreements and other (DHS) administrative decisions

· That DHS meet these legislative requirements through implementation of relevant policies and procedures. 

4.2 Raise the CYP Act jurisdiction to 18 years old

The current legislative framework stops short of providing support and protection to all children and young people up to the age of 18 years
. The definition of a child for the purpose of the Family Division of the Children's Court is a person who is under 17 years of age unless the person is the subject of an existing and continuing care and protection order until his / her eighteenth birthday. The Victorian government is failing to comply with the relevant Articles in CROC, that define a child as a person up to the age of 18 years. The Children’s Court should be able to make an order, where necessary, for a young person up to age 18 years of age.

We do not advocate for a “one size fits all”, court ordered response for all children and young people. However, the legislative framework should make DHS responsible for all young people in need of protection up to the age of 18 years. Flexibility should allow young people to express their views as to the nature of the intervention provided by DHS, and the types of supports most appropriate in individual circumstances. 

Extension of the Children’s Court jurisdiction is supported by numerous previous reviews including: The Seen and Heard Report
 and a 1993 report by Justice Fogarty.
 Over 10 years ago, Justice Fogarty was concerned about the “virtual abandonment of adolescents by state protection”
. It is evident that the needs of young people are still not being adequately addressed. 

The Protecting Children Report also fails to consider in any detail, the needs of young people, or provide strategies for providing appropriate supports and services. We do not believe that Community Child and Family Support Centres referred to in the Protecting Children Report would be appropriate for many young people in need of support and / or protection.

Recommendation 3: Raise the CYP Act jurisdiction to 18 years old

That the definition of a “child” within the CYP Act, be amended to extend jurisdiction under the CYP Act to young people up to the age of 18 years old.
4.3 Inconsistent references to age

There are a number of provisions within the CYP Act that refer to the age of children, and direct when procedures under the Act are to be different in accordance with a child’s age. For example, section 79(4) of the CYP Act requires service of an application for an interim accommodation order on a child of or above the age of 12 years. However, the age at which a direct instructional model operates for a child or young person relates to the maturity of the child.
 The Victorian Legal Aid Guidelines state that “a child aged seven or older is of sufficient maturity to give instructions”,
 however, the CYP Act is silent in this matter.

The approach of section 20(9) CYP Act relating to the maturity of a child or young person, reflects the principles of CROC. This approach should be adopted throughout the CYP Act.

Recommendation 4: Inconsistent references to age

That the CYP Act be amended to ensure that there are consistent references to the age of a child or young person within the Act which reflect the principle of a child / young person’s involvement within the child protection system in accordance with his / her maturity. 
4.4 Grounds for protection 

The Protecting Children Report suggests that the threshold test for intervention of the child protection system for children / young people of “significant harm” should remain.
 We support the retention of the current test and grounds for intervention. 

However, we are concerned at the capacity of the current child protection system to respond to the needs of children / young people and their families who have “less serious” cases, or cases that do not require an emergency response. In principle we support the proposal of the Protecting Children Report for differential responses, being both “child protection” oriented and “family support” oriented, which would allow flexibility of responses based on individual need, and the retention of the threshold tests for intervention by the formal “child protection” oriented system. 

The proposal in the Report in relation to “intermediate forms” of intervention similarly might allow a less interventionist approach. However, we are concerned that all aspects of the child protection system, no matter at what point there is entry into the system, and whether the model is based on “family support” or “child protection”, remains accountable and accords procedural fairness and natural justice to children / young people and families. Similarly all aspects of the system must allow the voice of children and young people to be heard. 

4.5 Legal Representation and Advocacy 

Sections 20 and 21 of the CYP Act set out the framework for legal representation of children and young people in the Family Division of the Children’s Court, including the proceedings in which children must be represented. The Children’s Court is also required to “as far as practicable … consider any wishes expressed by the child”
 and section 20(9) establishes a direct instruction model for children as far as is practicable given the maturity of the child.
 

However, we believe that the legislative framework is deficient for children and young people as follows:

· There is no requirement that the views of the parties, including the child or young person, be taken into account in all decision making processes, including DHS administrative decisions;

· There is no presumption of legal representation for the review of administrative (DHS) decisions including review of case plans (both internal and through Victorian Civil and Administrative Tribunal);

· There is no provision for legal advice or representation prior to entering into a voluntary agreement with DHS;

· There is no provision for a legal representative or other advocate from the time of notification to DHS continuing throughout the investigation process, prior to the commencement of Court proceedings.

Recommendation 5: Legal representation and advocacy 

· That there is a requirement within the CYP Act that all relevant parties have legal representation in relation to all processes within the child protection system, including the review of DHS (administrative) decisions and voluntary agreements.

· That sufficient resources are applied by government to ensure that all relevant parties, in particular children and young people can access appropriately qualified legal representation
· That children and young people have the opportunity to choose an appropriate advocate to assist them in putting their views forward
· That independents advocate for children and young people shall follow the following principles for taking instructions and representing their client:
· That children have the right to express their views and opinions freely in all matters which affect them and their views must be considered and wherever practicable, given effect to unless, by reason of their age or lack of maturity or capacity, it would not be in their best interests;
· Children have the right not to express any views or opinions if they make an informed choice not to do so;
· Children have the right to be fully informed, in a way they can understand, of any proposed decision or action, which will affect them.
4.6 Notifications

The number of notifications in child protection increased by 75% in the year following the introduction of mandatory reporting
. While any person who believes on reasonable grounds that a child is in need of protection can notify a protective intervener (DHS and police officers), there are currently a small number of categories of professions required to notify, being both mandated in the CYPA and proclaimed. 

We understand that there was to be a staged introduction of those required to comply with mandatory reporting. Currently there are a number of professions mandated in the CYP Act, but not yet proclaimed. This is confusing for workers and the general public. Youthlaw does not support extending the mandated professions to include other workers, and indeed would prefer to see removed from the CYP Act reference to workers who are not and will not be mandated.

Further, there is a clear need for appropriate training for mandated and non-mandated professions working with children and young people with issues giving rise to child protection concerns. Issues of legal responsibilities to clients and client confidentiality, appropriate notifications, legal responsibilities should be addressed in such training. CROPC principles for listening to the views of children and young people in accordance with current knowledge.

We are also concerned about the relationship between sections 64 and 67, in relation to non-mandated persons, such as youth workers. While section 67 states that providing information to a protective intervener does not constitutes a breach of professional ethics, it is unclear whether that worker is protected under section 67 should DHS undertake a new investigation in relation to a client, which was notified by other than that initial worker.

Recommendation 6: Notifications

· That the current categories of professions the subject of mandatory reporting within the CYP Act not be extended beyond those professions mandated and proclaimed;

· That a proper evaluation of the efficacy of mandatory reporting in early detection and intervention by DHS in cases of suspected serious physical or sexual abuse, be conducted, prior to changing the mandatory reporting requirements;

· Given the confusion created by having professions mandated within the CYP Act but not proclaimed, that those professions listed in the CYP Act but not yet proclaimed be removed from the CYP Act;

· That DHS resource and conduct ongoing training for mandated professions;

· That DHS resource and train non-mandated workers likely to come into contact with children / young people with significant welfare concerns, about duty of care and legal responsibilities

4.7 Voluntary agreements 

At the end of the investigation stage DHS currently has the option of seeking to reach a voluntary agreement with the family of the child or young person. The CYP Act does not cover this.

We support DHS taking the least interventionist approach necessary to achieve the best outcome for the child or young person, including that the court system be used as a last resort. However, pre-court processes including voluntary agreements, still must comply with principles of natural justice and procedural fairness, and acknowledge the power imbalance between the negotiating parties – DHS and the family. Our experience is that this does not occur under the current system. We believe that the process of creating a voluntary agreement must be supported by legislation to ensure that all interested parties are heard within the negotiation process, that agreements reflect the best interests of the child / young person as the primary concern, and that DHS is accountable. Such orders could be formulated in a similar manner to Consent Orders for contact and residence within the Family Court of Australia. 

All interested parties should be required to obtain independent legal advice prior to signing voluntary agreements.

Recommendation 7: Voluntary Agreements

· That prior to children / young people and families entering into voluntary agreements with DHS, there be a legislative requirement that parties to the proposed agreement obtain independent legal advice

· That voluntary agreements be able to be reviewed, approved and endorsed by the Children’s Court, as Consent Orders;

· That in granting Voluntary Agreement Consent Orders, the Court be required to consider whether the views of all interested parties have been taken into account.

4.8 Access

At present there is not a requirement that all orders start from a presumption that access of the child or young person to parents and other persons important to the child’s care and welfare is in their best interests and should be a mandatory order. This is contrary to CRCO Article 9.

While the CYP Act states that conditions for interim accommodation orders, custody to third party orders, may include a condition concerning access by a parent or other person, we believe that if re-unification is the ultimate goal of the child protection system, then a condition relating to access should be the starting point for all orders. Indeed it seems anomalous that a presumption of access (contact) is the starting point in Family Court of Australia proceedings, but  not in child protection proceedings.

Similarly, access should not be withheld as punishment for failure to comply with other conditions of a court order. 

4.9 The Role of DHS and its responsibilities to children, young people and families

Court orders place an obligation on parents / children to comply with particular conditions. However, similar obligations on DHS are not ordinarily articulated in court orders in spite of the legislatively sanctioned principles of re-unification and decisions in the child’s best interests.

The Protecting Children Report states that “it is essential that the legislative reform recognises the obligations on government to provide adequate services and support. ”
 and that “regulation is more effective when people see it as legitimate and procedurally fair, and when they are treated as trustworthy and with respect by those who regulate them.”.
 While the report stops short of recommending that a legal responsibility be placed on government to provide such support, the need is still recognised.

We are also concerned at the conflicting role of DHS in providing support while acting in a quasi-prosecutorial role. DHS should make clear to families the duality of their support and investigations powers, and adhere to the principles of natural justice and procedural fairness when proposing to use evidence gathered in a support context as the basis for investigation and “prosecution”.

We acknowledge that DHS contracts out many of its responsibilities under section 57 of the CYP Act to non-government organisations. We are concerned that the current model of integrated service delivery and that proposed in the Protecting Children Report, does not clearly articulate where the responsibilities for protecting children and young people lies. There must and can be no doubt that DHS has a non-delegable fiduciary responsibility to protect children in Victoria. This responsibility is retained even where non-government agencies are contracted to provide a high level of service in a defined area.

Recommendation 8: Role and Responsibilities of DHS 

· That the CYP Act be amended to impose a legislative responsibility on DHS to ensure an appropriate standard of care and support for children and young people the subject of DHS intervention.

· That Children’s Court orders state in plain language the different responsibilities and rights of children and young people the subject of orders, and those of parents, carers, other interested parties and DHS;

· That given the requirement to work toward re-unification under the CYP Act, an order relating to access should be specified in all court orders.

· Given the non-delegable responsibility of DHS to ultimately ensure the protection and welfare of children and young people, that DHS implement appropriate procedures and protocols, with the government and non-government sector to fulfil this responsibility
· That principles of procedural fairness in relation to the use of client information be prescribed in legislation.
4.10 Court procedures and orders

4.10.1 Bail Justices 

Interim Accommodation Orders can be heard by Bail Justices outside of court hours. Given that one of the aims of the CYP Act was to create a court with specialist knowledge of issues relevant to children and young people, Bail Justices must also receive adequate training for dealing with issues relevant to children and young people, and in the principles of the CYP Act. 

Recommendation 9: Bail Justices

Acknowledging the need for Bail Justices to hear urgent interim accommodation order applications, DHS should adequately resource appropriate, compulsory and ongoing training of Bail Justices in relation to issues relevant to children and young people and the principles of the CYP Act in general, particularly in relation to the right of the child / young person to have their views put before the Court.

4.10.2 Permanent Care Orders 

The Protecting Children Report introduces a “new approach” to out-of-home care. This includes a proposal for alternative intervention to keep children and young people from going into out-of-home care, and also fast-tracking moves to permanent care for children and young people who spend long periods of time in care / have little prospect of re-unification with parents.
 

We believe that the principles of CROC are well served by adherence to the first proposal, however the second proposal regarding “fast-tracking” is problematic. 

While in some circumstances permanent care orders are appropriate, children and young people should be given every opportunity for re-unification with their families. This is a stated aim of the CYP Act and accords with CROC. This issue is related to access. Adequate resources need to be applied to ensure that families and children / young people have ongoing access to each other and that appropriate resources and support are readily available to ensure opportunities for family re-unification. 

The fact that children and young people in out-of-home care, experience numerous placements and disruptions to their lives, is a result of the inability of the DHS out-of-home care system to provide stability of placements. This is a resourcing issue and will not be addressed by speeding up the process of obtaining permanent care orders.

Recommendation 10: Permanent Care Orders

That permanent care orders remain a last resort in the child protection system, and as such there be no legislative changes to allow fast tracking of such orders.

4.11 Breach of Children’s Court orders

Sections 85, 90 and 111 of the CYP Act set out when a person might be in breach of orders made by the Children’s Court and the processes and remedies resulting from such a breach. 

We are concerned at the use of such a punitive language and measures in the CYP Act. The criminal law imposes sanctions in appropriate cases. This should not be replicated within the CYP Act. Where a person fails to comply with a child protection orders, DHS is able to apply for a new order, including a more interventionist order. Such provisions are sufficient to secure the safety and well being of the child / young person. We therefore advocate for the removal of such breach provisions from the CYP Act. 

In the alternative, if breach provisions are retained within the CYP Act, then DHS should similarly be able to be breached for failing to meet its statutory and legislative obligations to the child / young person and their family. 

Recommendation 11: Breach of Children’s Court orders

That the breach provisions within the CYP Act be removed, or in the alternative, that the CYP Act be amended to allow interested parties, including children and young people, to bring proceedings for breach of legal obligations under the CYP Act against DHS.

4.12 Charter of Rights 

For many children and young people child protection orders, particularly those in out-of-home care, DHS take on the role of parent or carer.

We believe that a legislatively based Charter of Rights such as that proposed by Australian Youth Foundation and the National Children’s and Youth Law Centre,
 which sets out the responsibilities of DHS to children and young people in on child protection orders, would more clearly delineate the ongoing responsibilities that DHS has to children and young people in their care.
 A Charter for all children / young people in the child protection system, not just one for young people in out-of home-care as in Queensland 
would be preferable.

Recommendation 12: Charter of Rights 

· That the CYP Act be amended to incorporate a “Charter of Rights” creating a legally enforceable obligation on the part of DHS to all children and young people on Court orders, particularly those in out-of-home care to provide for each child in accordance with the principles of CROC.;

· The Charter should be based on the “Australian Children’s Charter – A Charter of Rights for Children and Young People in Australia”, as attached as Appendix 1 to this submission

· The charter should be made available in an accessible manner to all children and young people the subject of court orders.

4.13 Leaving Care - responsibilities of government

Currently in Victoria there is no responsibility on government to provide assistance to children and young people leaving out-of-home care. A nominal figure of $1000 is given to each young person leaving out-of-home care. As the state government (DHS) adopts the role of a parent there should be an ongoing obligation to and responsibility on the government to provide appropriate supports and responsibility for young people leaving out-of-home care.
 

The United Kingdom
 (the “UK Act”) and New South Wales
 (the “NSW Act”) have legislated systems, which impose a responsibility on governments, to provide support and resources to young people leaving care. These initiatives have resulted from a wealth of research indicating that young people leaving care “are arguably one of the most vulnerable and disadvantaged groups in society”
.

The NSW Act adopts a model for leaving care, which places a responsibility on the state government to “provide or arrange such assistance for children of or above the age of 15 years and young persons who leave out-of-home care until they reach the age of 25 years as the Minister considers necessary having regard to their safety, welfare and well-being.”
 The NSW Act then states that appropriate assistance could be the provision of information about supports, financial assistance and counselling.
 Whilst there is a requirement on NSW government to provide these supports, the system is voluntary in that there is no requirement on young people to accept assistance.

The UK Act introduces supports for young people up to the age of 21 unless the supports are educational, in which case they continue until the young person is 24 years old.

Recommendation 13: Leaving Care - responsibilities of government

DHS be given ongoing legal responsibilities for young people leaving out-of-home care, including the provision of at least a 3 years exit plan and adequate supports, at a minimum until a young person is 21 years old, and preferably until the young person is 25 years old, which are flexible and appropriate to the individual young person’s needs and wishes

4.14 Jurisdiction and the Children’s Court – review of DHS case plans and other administrative decisions 

Under existing legislation administrative decisions by DHS relating to case plans are reviewed under sections 121 and 122 of the CYP Act. The first review is undertaken by an internal decision maker and the second through application to the Victorian Civil and Administrative Tribunal (“VCAT”). Other DHS administrative decisions are subject to the same review process.

The purpose of establishing the specialist Children’s Court was to create a court with specialist knowledge and expertise to make decisions regarding the welfare of children and young people. VCAT is not a children / young people’s specialist tribunal. We are concerned that the training received by tribunal members to hear matters in this jurisdiction is inadequate and that more formal procedures and rules of evidence apply than in the Children’s Court. In our view, all matters within the CYP Act should be should be heard in the Children’s Court (at first instance). The jurisdiction should be unified.

Recommendation 14: Jurisdiction of Children’s Court

That the Children’s Court should have sole jurisdiction for hearing of all matters (at first instance) arising under Part 3 of the CYP Act “Protection of Children”, including the review of DHS administrative decisions, and that any appeals from this jurisdiction be to a court comprised of judicial officers appropriately trained in working with children and young people in child protection.

4.15 Indigenous Children 

The Protecting Children Report refers to the disproportionately high incidence of indigenous children and young people in the child protection system.
 It is therefore inadequate that indigenous communities are only now being consulted about the proposals of the Protecting Children Report, and the way they believe that the needs of indigenous children and young people can best be addressed. 

Recommendation 15: Indigenous Children 

That given the over-representation of indigenous children and young people in the child protection system, the government prioritise working with indigenous community leaders, agencies and communities to draw on their knowledge of needed reforms to establish a range of best practice solutions for indigenous children and young people.

� Justice Fogarty, (formerly) Judge of the Family Court of Australia, “Protective Services For Children in Victoria – A report”, July 1993, p4. This was his third report on the child protection system in 5 years.


� Fogarty, John, “Seeking a better way to protect our children”, The Age newspaper, 26 December 2003


� Hon Sherryl Garbutt MP, Minister for Community Services, Ministerial Statement “Putting Victoria’s Children First”, 4 June 2003. This Statement refers to a total funding increase to $225.50 million in 2003/2004, compared with $154 Million in 1999/00, and reflects promises made in the State Budget. However, we note that the comments of Justice Fogarty regarding the need for a serious injection of funds into the system, were made in December 2003, taking into account such a budgetary increase. 


� United Nations Convention on the Rights of the Child, Article 27(1)


� For example, the Convention on the Elimination of Racial Discrimination, the Convention on the Elimination of All Forms of Discrimination Against Women. 


�United Nations Convention on the Rights of the Child, Article 3(1). The full text reads: “In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration. (2) State Parties undertake to ensure the child such protection and care as is necessary for his or her well being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures.”


� United Nations Convention on the Rights of the Child, Article 12(1) “…assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child…” and Article 12(2) particularly in “any judicial and administrative proceedings affecting the child…”


� United Nations Convention on the Rights of the Child, Article 9 (1) and (2). The full text is: 9(1) “States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child. Such determination may be necessary in a particular case such as one involving abuse or neglect of the child by the parents, or one where the parents are living separately and a decision must be made as to the child's place of residence. (2) In any proceedings pursuant to paragraph 1 of the present article, all interested parties shall be given an opportunity to participate in the proceedings and make their views known.”


� United Nations Convention on the Rights of the Child, Article 9 (3) and 9(4). The full text is: “States Parties shall respect the right of the child who is separated from one or both parents to maintain personal relations and direct contact with both parents on a regular basis, except if it is contrary to the child's best interests. (4) Where such separation results from any action initiated by a State Party, such as the detention, imprisonment, exile, deportation or death (including death arising from any cause while the person is in the custody of the State) of one or both parents or of the child, that State Party shall, upon request, provide the parents, the child or, if appropriate, another member of the family with the essential information concerning the whereabouts of the absent member(s) of the family unless the provision of the information would be detrimental to the well-being of the child. States Parties shall further ensure that the submission of such a request shall of itself entail no adverse consequences for the person(s) concerned.”


� United Nations Convention on the Rights of the Child, Article 8. The full text of Article 8(1) is: “States Parties undertake to respect the right of the child to preserve his or her identity, including nationality, name and family relations as recognized by law without unlawful interference. (2) Where a child is illegally deprived of some or all of the elements of his or her identity, States Parties shall provide appropriate assistance and protection, with a view to re-establishing speedily his or her identity.”


� United Nations Convention on the Rights of the Child, Article 27(1)


� United Nations Convention on the Rights of the Child, Article 7(1). The full text is: “The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and. as far as possible, the right to know and be cared for by his or her parents.”


� United Nations Convention on the Rights of the Child, Article 12(1) and (2)


� United Nations Convention on the Rights of the Child, Article 9(2)


� United Nations Convention on the Rights of the Child, Article 3


� Section 18 CYP Act


� Section 119 CYP Act.  See also “Case and Care Planning in the Victorian Child Protection and Care Service – Practice Guidance for Child Protection Practitioners”, Child Protection and Juvenile Justice Branch, Victorian Government Department of Human Services, 2002. Available on DHS website, � HYPERLINK "http://www.dhs.vic.gov.au" ��www.dhs.vic.gov.au� 


� Section 66 of the CYP Act sets out the process the protective intervener must take in investigating a notification, the legislation does not set out that the protective intervener must speak with the child or young person and provide an opportunity for that person to present his / her issues and wishes before the intervener. While this is set out in DHS policy, it would be preferable for this to be a legislative requirement.


� See also “Voluntary Agreements” below


� The extension of the jurisdiction of the Children’s Court to all people up to the age of 18 years could be achieved in different ways. There is merit in extension of the current definition of “child” up to the age of 18. There is also merit in inclusion of a new term “young person” (in line with, for example, the Children and Young Persons (Care and Protection) Act (NSW) 1998, at section 3 where a "young person" means a person who is aged 16 years or above but who is under the age of 18 years.). This would allow the Children’s Court to make appropriate orders and / or for DHS to take responsibility for and provide appropriate support for all children and young people at risk up to the age of 18 years, in accordance with their different needs. 


� Australian Law Reform Commission and Human Rights and Equal Opportunity Commission, “Seen and Heard: Priority for children in the legal process”, report No. 84, 1997 Recommendation No. 190, at p. 690, states: “A child for the purposes of care and protection jurisdictions should be defined as a person under the age of 18 and a court should be able to make orders for a young person aged 16 to 18 if it finds, after taking into consideration the wishes of the young person, that the young person is in need of care and protection.”


� Justice Fogarty, (formerly) Judge of the Family Court of Australia, “Protective Services For Children in Victoria – A report”, July 1993


� Justice Fogarty, (formerly) Judge of the Family Court of Australia, “Protective Services For Children in Victoria – A report”, July 1993, p 6


� While there is reference in the Protecting Children Report to a “Child and Adolescent Assessment Team” in the “Model for Intake, Assessment and Referral”, there appears to be little specific to young peoples’ diverse needs.


� CYP Act section 20(9)


� Victoria Legal Aid “Qualifying for Legal Assistance” Section 5.2  “Children’s Court Cases: Family Division  – Children”, p 29


� Protecting Children Report p xii


� Children and Young Persons Act (Vic) 1989, section 18(1)(d)


� Section 20(9) CYP Act refers to “instructions given or wishes expressed”


� Department of Human Services, “An Integrated Strategy for Child Protection and Placement Services”, 2002, Chapter 1


� For example, those espoused in the report by Sandor, D and Bondy J, “Young People and Youth Sector Workers Informing Government about the Implementation of Mandatory reporting in Victoria”, Submitted to the Criminology Research Council, October 1995


� Final Report for the Victorian Department of Human Services “Protecting Children: The Child Protection Outcomes Project”, September 2003, The Allens Consulting Group, page 71


� The Protecting Children Report, p 45


� Final Report for the Victorian Department of Human Services “Protecting Children: The Child Protection Outcomes Project”, September 2003, The Allens Consulting Group, page xiii


� Australian Children’s Charter – A Charter of Rights for Children and Young People in Australia”, Australian Youth Foundation and National Children’s and Youth Law Centre 


� Australian Law Reform Commission and Human Rights and Equal Opportunity Commission, “Seen and Heard: Priority for children in the legal process”, report No. 84, 1997 Recommendation No. 164 at p 684


� Child Protection Act 1999 (Qld) section 74


� United Nations Convention on the Rights of the Child, Article 20. Article 20(1) states, “ A child temporarily or permanently deprived of his or her family environment… shall be entitled to special protection and assistance provided by the State.” While CROC refers only to children up to the age of 18 years, we believe that given the responsibility adopted by government for young people in out-of-home care, an ongoing responsibility to provide support services beyond 18 years would be preferable.


� Children (Leaving Care) Act 2000 (UK)


� Children and Young Person (Care and Protection) Act 1998 (NSW) section 165 


� Mendes, Moslehuddin, “Graduating from the child welfare system”, Youth Studies Australia, v.22, n.4, 2003


� Children and Young Persons (Care and Protection) Act 1998, section 165(1)


� Ibid 165(2)


� Protecting Children Report, p 6
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