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1. Introduction
Youthlaw is Victoria's state-wide community legal centre for young people. Youthlaw was established in October 2001 and works to achieve systemic responses to the legal issues facing young people, through casework, policy development, advocacy and preventative education programs, within a human rights and social justice framework.

Youthlaw welcomes this opportunity to respond and contribute to the ongoing Protecting Children review. The review is timely and important and we commend the State Government for its initiation. 

Youthlaw commends one of the key objectives of the proposed reforms outlined in “Protecting Children: Ten Priorities for children’s wellbeing and safety in Victoria – Technical Options Paper” (hereinafter “Technical Options Paper”) and to the Governments’ discussion paper ”Protecting Children: Ten priorities for children’s wellbeing and safety in Victoria” (hereinafter “Government Paper”) both released in September 2004, “to produce measurably better outcomes for children”
 (and young people). Improved coordination, cohesion and appropriate resourcing of the child protection system are important to achieving this Objective. We endorse a framework which allows a sustainable, preventive and earlier intervention method, is flexible to the individual and diverse needs of children and young people, families and carers. We endorse an approach which aims to ensure that children and young people have appropriate and timely access to better support in the short and into the long term as needed. 

Youthlaw also welcomes the increased attention of government on young people, which many organisations stated was lacking in the Protecting Children: Child Protection Outcomes Project report of the Allen Consulting Group.
 

However, it is unclear to what extent this objective will be met by changing the current legislative framework to effectively diminish the rights of children and young people within the child protection system, through easier information sharing amongst a larger range of agencies without their knowledge, changing the instructions model from allowing children / young people a voice through the model of direct instructions (to best interests), shifting the paramount consideration from best interests (as enshrined in the Convention on the Rights of the Child) to child’s developmental needs, creating parallel case planning processes which move away from reunification with family to permanent out of home care according to strict timelines. These are retrograde and concerning potential changes to Victoria’s child protection system, giving even greater power and autonomy to DHS. We do not support any increase in powers to DHS, nor diminution of powers to the Court.

These proposals also appear to be being considered in a resource vacuum. Resources and the need for additional resources in order to create this new system are barely mentioned within the reports. Adequate resources have not been provided within the current system. We are concerned that current resources will merely be shifted around within DHS and no increase in resources will be provided. If there is an increase it must be appropriate to provide the services / supports needed. Where the proposals are to shift intake to intermediate services, then community service organisations (CSOs) fulfilling these roles should similarly be adequately funded so that costs do not shift to CSOs or to other service sectors, such as mental health, without an appropriate increase in resources. 

There is also an assumption within the Technical Options Paper that “Legislation can provide levers to drive change. The Act provides a vehicle to communicate policy commitment to intersectorral collaboration.”
 However, we believe that many of the changes that can and should be made to ensure children, young people and family wellbeing, are about the culture, practices and policies of DHS and other departments / organisations. Major changes to how the system operates could be achieved if the current system were appropriately funded from its inception. For example, the current practice of access visits occurring approximately 4 times per year for some children, could be increased if DHS prioritised increased and appropriate access to and resourced the same.

We are also concerned that the proposals articulated appear to be somewhat siloed. The interrelationship between the various chapters of the Technical Options Paper has not been clearly set out, or considered. This is of critical importance given each Key Component contributes to the overall change to the system and some changes presuppose others. For example, barriers and issues faced by indigenous children, families and young people are articulated in Key Component 3. However, in Key Component 9 which talks about stability planning and a parallel system of permanency planning and reunification, refers back to Key Component 3 for Aboriginal families and children. There is no real consideration of how this concept of permanency planning will impact on indigenous communities. There are no guarantees that such permanency planning principles will not be imposed on indigenous families. 

There are also particular groups whose diverse issues are not explored in the Technical Options Paper. The specific issues facing CALD children and young people are not addressed. We recommend that the government consult more broadly with CALD communities and agencies, such at the Centre for Multi-Cultural Youth Issues to ensure CALD children, young people and families have a voice in this process of review.

Similarly, there is little consideration given to children and young people with disabilities or mental illness and any special needs they and their families might have within the child protection system. While there are references within the Paper to the majority of children within the child protection system coming from families “affected by mental health problems, intellectual disability”
, there is little reference to the ways of supporting these families with specific and perhaps complex needs and the resources to do so
 within the system. Some of these issues and barriers were highlighted in “Pride and Prejudice – A Snapshot of Parents with Disabilities Experiences of the Child Protection System in Victoria.”

Children and Young Person’s Commissioner

Youthlaw, along with a Coalition of around 70 community agencies, believes that Victoria needs a Children's Commission that is independent of government, enabling a coordinated and effective response to the rights, interests and well being of all children and young people. If the Government’s objective is to provide a proactive and early intervention approach to the causes of child abuse and neglect before families need more intrusive child protection intervention, then it is important to look at wider social concerns and the impact of current social policy on children, young people and families. 
The call for a Children and Young People’s Commission is outlined in more detail in “Are You Listening To Us?”
 The key principles underpinning the establishment of the Commission are its independence, its legislative basis, its focus on children and young people up to the age of 18, its broad perspective, its accessibility to children and young people and its level of resources. 

The Commission would promote positive changes for children and young people in Victoria including the physical, sexual, emotional and psychological safety of young people, young people’s health and well being and the accessibility and cultural appropriateness of services and programs. A well-resourced and independent Commission would have the power to analyse these issues in a strategic and systematic way, which would lead to improvements in the lives of all young Victorians.

Recommendation - Adequate Resourcing of child protection system - That the Victorian Government provides significant additional resources to ensure proper implementation of Victoria’s child protection system
Recommendation – that a Children and Young Person’s Commission be established in accordance with the model in Are You Listening to Us?

2. Structure of response

This submission is a response both to the Technical Options Paper and to the Government's Paper. 

Our response: 

· provides recommendations for improvement of the current child protection system; 

· comments on the processes followed for the review;

· articulates the current human rights context in which this review should be taking place; and

· provides critical comment on specific areas and options within the Technical Options Paper.
3. Process for the review and timeframes 

We are concerned at the speed with which the current review process is being carried out. While submissions were first called from the public in February this year in response to the “Protecting Children: the Child Protections Outcomes Project” paper, this paper lacked clarity and detail, and proposed no recommendations or strategies to ensure the wellbeing of children, young people and families. Four months was given for response to this paper. 

Upon the release of the Technical Options Paper, proposing sweeping changes to the child protection system, only 6 weeks has been allowed for response. Community organisations (CSOs) have been told that the Department of Human Services (DHS) is working to a deadline of drafting instructions at the end of the year, with a view to having legislation before the Autumn 2005 session of Parliament. Given the complexity and detail of the 156 page Technical Options Paper and the shorter Government Paper, it is disappointing that DHS has allowed such a short timeframe for true consultations with communities, workers and children and young people. Indeed while a series of questions has been posted to the DHS website, ostensibly for young people to be able to respond to the inquiry, these are the same questions to which workers are directed to respond. The questions require some working knowledge of the current systems and proposed reforms in order to respond. This information has not been provided in a readily accessible format. 

We understand that CREATE Foundation was to be involved in holding consultations with some young people in care, however we do not think this is sufficient. 

The support of stakeholders is needed to ensure that the reforms achieve the desired outcomes for children and young people. 

We also note that the timeframe for the inquiry and subsequent report created by Terry Carney (the “Carney Report”) which lead to the current legislation and service system, was approximately 2 years. Given that this current review is a “once per generation” type review, and given the overarching principles and the technical detail – policies, procedures, legislation and systems are going to undergo significant changes, it is important that the community has an opportunity to digest and understand the proposed reforms, and provide considered and detailed responses. The reforms are heralded to produce “measurably better outcomes for children and improved system outcomes”
. How can this be assessed within the timeframe given for responses?

We also wish to provide some feedback from regional and other consultations attended by a number of community legal centre workers. Those attending (different) sessions, were concerned at the numbers of DHS workers present. While DHS workers need to have the opportunity to provide their thoughts and comments to the review process, these consultations were supposed to be community consultations and were advertised on the DHS website. We are concerned that any consensus from such meetings may reflect a DHS perspective rather than necessarily that of community members / CSOs. Some CSO workers were unwilling to voice their opinions and criticism whilst DHS workers were present due to their concerns about recurrent funding from DHS for their services. 

Further, Youthlaw was involved in several “Leadership Groups”. However, the Technical Options Paper does not reflect a number of perspectives raised in these groups. Indeed some of the options for reform actually are contrary to the strong views put by participants in these groups. While “expert advice” might have been provided through these groups, many aspects of the Technical Options Paper do not reflect this advice. The Leadership Groups too were somewhat constrained from providing input into aspects of the Technical Options Paper aside from the sections they were asked to comment on.

We also note that the Technical Options Paper does not give a clear indication of the timelines for implementation of the options nor the proposed evaluation procedures. Given the importance of the welfare and safety of children, and that the implementation of proposed reforms and their evaluation will take some years, we think there also need to be some consideration of seeking bipartisan support at this early stage, to ensure longevity in the systemic reforms and resource support. 

Recommendation – That the government provide greater opportunity for true community consultation as to reforms to the child protection system, particularly any proposed legislative reforms 

5.
Proposed Options - Critical Comments 

5.1 Key Component 1 – A Cohesive Policy and Legislation Framework

“The lack of a coherent whole-of-government policy and legislation framework for children’s wellbeing and safety and protection is a major system impediment to effective networks.”

Legislative framework

Much of the rationale for the current review and the options presented by government is based on the premise that the only way to reform the children protection system is to change the legislative framework and that will fix the problems with the system. This premise is the main focus of this chapter. 

We believe that too much emphasis has been placed on legislation and the governing laws as “the problem”. While, as stated in our submission of 12 February to this current inquiry
 some changes to the legislative system would help to create a better system, such as ensuring that children and young people have the opportunity to be heard and have their views taken into account in all decisions that affect them, including DHS agreements, that the main problems leading to the current state of the system are under resourcing and failure to fully implement the current framework, including the failure by DHS to live up to the responsibilities that exist within the current system. 

Extensive legislative change is note required in order to fundamentally improve the current system.
Human rights - United Nations Convention on the Rights of the Child

We are disappointed that nowhere in this Key Component about a “cohesive policy and legislation framework” is there mention of the unifying and overarching principles of the United Nations Convention on the Rights of the Child (“the Convention” or “CROC”). 

Internationally accepted principles of a best practise child protection system are enshrined in the Convention, which Australia ratified in 1991. Australia’s ratification of the Convention signified Australia's commitment to rights for children and young people, including the right of every child “to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development.”
 

The principles enshrined in the Convention have broad international acceptance. Australia’s ratification not only indicates Australia's commitment to its principles, it also places a positive legal obligation upon Australian governments at all levels to implement adequate provisions to ensure adherence to these rights and principles within domestic laws, policies and practices. 

The Convention articulates many rights and protections for children and young people. Other international covenants similarly protect a broad range of the rights of children and young people and families.
 

Those rights enshrined in the Convention relevant to this current review, include:

· The best interests of the child shall be a primary consideration
;

· Where a child / young person is capable of forming his / her own views, that they can be expressed freely and be given due weight, especially in judicial / administrative proceedings affecting the child / young person
;

· Specific child protection provisions which relate to a child’s removal from his / her parents and the right of all interested parties to participate in the legal proceedings
;

· The rights of children and young people to maintain contact with their parents
;

· Ability to maintain own identity and culture
;

· Access to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development;
 and

· The right of a child / young person to reunification with his / her parents.

These principles should form the building blocks of our child protection system. While the Children and Young Persons Act (Vic) 1989 (“CYP Act”) refers to some principles of the Convention, such as re-unification and best interests, these principles are not applied consistently throughout the Act.

The “Report of the Panel to oversee the consultation on Protecting Children: The Child Protection Outcomes Project” (“the Kirby Report”)
 states:

“A number of submissions recommended the Convention on the Rights of the Child (CROC) or the principles expressed therein be used as the basis of the proposed legislation, thereby injecting a stronger human rights dimension into the operation of the courts, government agencies and departments, and CSOs. In the Panel’s view these suggestions should be considered in drafting new legislation.”

The Panel also stated:

“Evaluation of the need for and drafting of new legislation to consider issues such as .. the Convention on the Rights of the Child.”

While we understand that the Minister for Community Service Sherryl Garbutt is “attracted to the idea of using the UN charter [sic] as it contained [sic] “good broad principles to work on”
, we are disappointed that the Minister and DHS have not taken the opportunity to lead the way in championing the human rights of children, young people and families within this review and within the proposed legislation. 

Indeed many of the current proposals are contrary to the principles enshrined in CROC, including: changing the model of instructions from direct representation to best interests, which potentially limits the ability of children / young people to have their views heard, changing the paramount consideration from best interests to child developmental needs
, potential fast tracking to permanent care.

We do commend the proposal to raise the age at which notifications can be received up to 18 years, which is in line with CROC. However, even this proposed improvement to the system, needs an appropriate injection of resources to ensure that all young people have access to appropriate and timely supports. 

Youthlaw supports CROC being fully incorporated into the Children and Young Persons Act and the Convention being a schedule to the Act. 

Recommendation – That the guiding principles of the United Nations Convention on the Rights of the Child be incorporated into the Children and Young Persons Act 1989 or any new legislation concerning the jurisdiction and / or the Convention become a Schedule to the current Act or any new legislation 

Best interests as the paramount consideration

Youthlaw is also concerned at the apparent shift away from best interests being the paramount and primary principle upon which decision are made. The sections “Preamble and objects” and “Guiding Principles”
 make no mention of “best interests” as being an object or guiding principle of the proposed new legislation. While the Technical Options Paper states that “best interests” is to be given paramount importance in decisions affecting children, families or carers
 in protective decisions, including those in relation to case planning and stability, “children’s developmental” needs are given paramountcy. This seems to be in conflict. This is a major shift from the overarching principles of best interests in the current CYP Act Defining the types of things that can be taken into account when detaining best interests, as suggested in this section, would be useful. 

Whole-of-government – state, federal and bipartisan support

Youthlaw supports the concept of a whole-of-government approach to child protection. However, we are unclear about the input that various state government departments have had into this review process so far, and whether there has been a consideration as to the resource implications for these proposals on other department in the short and long term. These far reaching proposals, to be implemented in stages, will require a significant injection of resources over a number of years. 

Broad changes to the child protection system necessitates, as was suggested in the Carney Report, the need for bipartisan commitment to the proposed changes, to ensure ongoing commitment. The building of performance measures focussing on child and family outcomes into various government departmental policy frameworks is a positive proposal.

Given the comments in the Technical Options Paper that structural conditions, such as poverty
 have affected child welfare and safety, it is also important that whole-of-government include working with the Federal government, in relation to income support, housing and so on.

There is an assumption within the Technical Options Paper that there is a general understanding what “Children’s and family services” are. Given the significant proposed changes to the child protection system, including the intake system, it is important that this term is defined. 

Further, given the emphasis on a whole-of-government approach, we implore DHS to draw upon both its own initiatives within the Disability Services Division, and also the initiatives of the Attorney-General, amongst other, to focus upon a rights based framework for formulating child and family centred systems and practices. The “Victorian State Disability Plan 2002-2012”
 and the “Victorian State Disability Plan Implementation Plan 2002-2005”
 both articulate a new approach to disability that “is based on fundamental principles of human rights and social justice”
. The Attorney General’s Justice Statement includes as its core values fairness, accessibility and equality before the law, the latter which includes reference to respect for human rights.
 Indeed the Attorney –General has indicated that a process for discussing how  human rights obligations can best be protected and promoted within Victoria will be commenced. These sorts of initiatives which aim to protect and promote human rights in Victoria would be a welcome focus for a whole-of-government approach. 

We reiterate that the establishment of the Children and Young Persons’ Commission could demonstrate the government’s commitment to children and young people. 

Recommendation - Jurisdiction of Children’s Court

That the Children’s Court should have sole jurisdiction for hearing of all matters (at first instance) arising under Part 3 of the CYP Act “Protection of Children”, including the review of DHS administrative decisions, and that any appeals from this jurisdiction be to a court comprised of judicial officers appropriately trained in working with children and young people in child protection

5.2
Key Component 2 – Enhanced strategic management of the service system
We wish to make only a few comments in relation to this Key Component. The principles of planning, pursuing quality improvement and the like are supported provided they are child, youth and family focussed and adequately resourced. 

Regulation of the sector and power of government to intervene in community service organisations : 

Youthlaw opposes the level of intervention whereby government could appoint an administrator for children’s and family services / CSOs. The department already has the power to intervene in funded services and the mechanisms for involvement in non-funded services through service agreements with CSOs.

We support the DHS having a longer-term plan, even perhaps beyond 3 years if bipartisan support is gained. However we are concerned that the plan allow sufficient flexibility and independence to CSOs on the ground, to ensure they can maintain some flexibility in services they provide to their clients. Flexibility in service provision has been highlighted as needed particular to meet the needs of young people.

We support the need for DHS practices to be openly assessed in line with any standards that are required of the community sector.

Legislating for the Advocate for Children in Care : 

Youthlaw is concerned about the lack of independence in this position from DHS, especially given that internal DHS  review mechanisms already exist. 

We support an independent position which is accessible to and appropriate for children and young people. Such a position should encourage children and young people to actively participate in decisions that affect them. We believe that such a position to be truly effective and responsive to children and young people needs to be independent of government. A Children and Young Person’s Commission for Victoria is vital to this end.

Further Youthlaw believes that the secretary of DHS would benefit from expert advice about the delivery of quality services to children and young people. This would be strengthened in perception and practice if the advice was received from an independent body/position such as a Children and Young Persons’ Commission. The current model for the Advocate for Children in Care notwithstanding the goodwill and intent of the Commissioner him/ herself, could be seen as compromised by being housed and funded by DHS.  

Legislating for a charter of rights for children in care and on Court orders

Youthlaw supports the development of a Charter of Rights for children on court orders based on the principles enshrined in the Convention on the Rights of the Child. The Convention should be a schedule to the proposed legislation to implement and enforce these rights. This Charter should be for all children and young people on Court orders, particularly for those in out-of-home care.  

The Charter should be made available in an accessible manner to all children and young people the subject of court orders.

The Charter should be based upon the “Australian Children’s Charter – A Charter of Rights for Children and Young People in Australia”
 and should create a legally enforceable obligation on the part of DHS to all children and young people on Court orders. 

Recommendation - Charter of Rights 

That the CYP Act be amended to incorporate a “Charter of Rights” creating a legally enforceable obligation on the part of DHS to all children and young people on Court orders, particularly those in out-of-home care to provide for each child in accordance with the principles of CROC.;

The Charter should be based on the “Australian Children’s Charter – A Charter of Rights for Children and Young People in Australia”

The charter should be made available in an accessible manner to all children and young people the subject of court orders.
5.3
Key Component 3 – Reduced Aboriginal Over-representation in Child Protection and alternative care systems. Strengthening self-management and an increased range of culturally-specific supports and services
Given the over-representation of indigenous children and young people in the child protection system, it is important that the government has conducted some consultations with indigenous community leaders, agencies and communities to draw on their knowledge of needed reforms. This is imperative in order to establish a range of best practice solutions for indigenous children and young people.

We believe that there are some positive options canvassed in this Key Component, including:

· Providing in legislation for Aboriginal family decision making principles. Such principles would need to have sufficient flexibility to ensure they meet local community needs;

· Incorporate the Aboriginal child placement principle within legislation, provided this is accompanied by policy and practice change and appropriate resourcing;

· Providing a legislative responsibility on government to support Aboriginal communities and families to prevent and reduce the representation of Aboriginal children and young people in the child protection system.

However, we seek the guidance of Indigenous communities, agencies, families, children and young people as to these proposals and whether they will provide the benefits to indigenous children, young people and families that is projected. 

Government needs to continue to work with indigenous communities to ensure the details of these proposals will meet the needs of indigenous children, young people and families. 

We have some reservations about the proposal to provide in legislation for custody or guardianship of Aboriginal children to go to Aboriginal organisations or agencies. While we seek the guidance of Indigenous communities, agencies, families, children and young people as to this proposal, we are concerned that while there is reference to “capacity-building” for indigenous organisations to take on this role, that this translates to appropriate and ongoing supports and a commitment to adequate ongoing resources by the government. We are concerned that the proposal merely shifts the responsibility for indigenous children and young people onto indigenous agencies, and would want to ensure that the non-delegable responsibility of DHS to ultimately ensure the protection of children and young people remains. 

We are concerned that given the vast over-representation of indigenous children and young people in the child protection system, that in the Key Components other than this one, there is little or no consideration of the impact of the options proposed on indigenous children, young people and families. 

For example, Key Component 9, an option being considered is changing the paramount consideration for making permanency decisions to “child developmental” needs. It is unclear whether this proposal will apply to indigenous children / young people, and if so, how will cultural, social, familial and other needs be taken into account.

Some lessons could be learned from New Zealand in the review of its child protection system. According to Principal Family Court Judge PD Mahony, speaking about the New Zealand experience of child protection, a Bill to change the then child protection system was referred to a Select Committee of Parliament for public consultation. As a result of consultation with Maori and Pacific Island people in New Zealand, the Bill was in his words “completely re-cast”. The legislation was redrafted to ensure that in accordance with the views of the Maori and islander communities consulted, primary family model which include extended family, were integral to the child protection system. Maori and islander children and family needs were placed at the centre of the country’s child protection system, the whole system being built upon this wisdom and knowledge. 

Recommendation  - Indigenous Children and Young People

That given the over-representation of indigenous children and young people in the child protection system, the government prioritise working with and continue to work with indigenous community leaders, agencies and communities to draw on their knowledge of needed reforms to establish a range of best practice solutions for indigenous children and young people.
5.4
Key Component 4 – A service system that supports earlier intervention and prevention
Youthlaw supports a greater level of coordination between DHS and CSOs to ensure improvements in outcomes for children and young people. However, we are concerned that there are major resource implications before this can become a reality. Without that commitment to greater resourcing, training and education of all participants in the system, the aim of strengthening vulnerable families cannot be achieved.

Youthlaw is also concerned that the report does not address the issue of the inherent conflict that exists with DHS having an investigative / quasi-prosecutorial role while at the same time providing support. We believe that these roles should be separate as the current system leads to confusion and mistrust of DHS.

No matter at what point there is entry into the system, and whether the model is based on “family support” or “child protection”, the system must remain accountable and accord procedural fairness and natural justice to children / young people and families. Similarly all aspects of the system must allow the voice of children and young people to be heard including in administrative and court decisions. 

Intake and Assessment

Youthlaw supports improvements in intake and assessment but recognize that this must be matched with increased availability of appropriate, accessible and affordable services to meet the needs of families, children and young people. We do not support moving of child protection interventions from DHS to CSOs. 

Further, we call for support services which cover a wide range of needs, (and are appropriately funded) for example, mental health, drug, alcohol, accommodation and so on, to be available not only at the initial stages and for a short term but over much longer periods of time and in some cases periodically over many years.

We remain concerned that the “community-based intake into community services and supports” which discusses the centralized intake model, includes an “outposted child protection worker”. 

We note that in response to the “Protecting Children: The Child Protection Outcomes Project” paper of September 2003, numerous agencies, including workers with indigenous children, young people and families, recommended against locating DHS child protection workers within CSOs or collocating them. There was concern that such a move might discourage people from accessing needed support services, due to concerns about the link to child protection. 

We are also concerned that while the Technical Options Paper discusses in general terms the community service intake, exactly how it will work, who will be involved, whether access to services will be voluntary or not, and how this provision overlaps with the information sharing provisions. 

We also note that there are many issues raised in the “leadership group” established to consider these issues that have not been addressed in this Key Component. 
Mandatory reporting

What is also absent from the discussion in this Key Component are issues related to mandatory reporting. While we understand from the Minister’s comments in September this year
, that mandatory reporting will remain, it is unclear how the current proposal’s will interact with the mandatory reporting framework, and whether some of these proposals are the result of the failure of mandatory reporting to achieve the aim of keeping children and young people safe. We are concerned that the current proposal adds yet another laye of complexity and confusion to the system. 

Youthlaw already fields many queries from workers, seeking information about mandatory reporting and what their responsibilities are. Given the extent of the proposed changes to the system, it is important that there is articulation of where mandatory reporting fits within the system. This was similarly raised in the Kirby Report.

We note that there has been a large increase in notifications since the inception of mandatory reporting. There was an increase of 75% in notifications in the year following the introduction of mandatory reporting.
 It appears that the introduction of a secondary intake system might be aiming to reduce the number of children / young people about whom notifications are made, through people entering the system at a different intake point, being support services. It is unclear whether the implementation of these proposals will achieve this aim, due to the addition of yet another layer of complexity about who is responsible to do what and when. 

Recommendation - Mandatory reporting 

That the current categories of professions the subject of mandatory reporting within the CYP Act not be extended beyond those professions mandated and proclaimed;

That a proper evaluation of the efficacy of mandatory reporting in early detection and intervention by DHS in cases of suspected serious physical or sexual abuse, be conducted, prior to changing the mandatory reporting requirements;

Given the confusion created by having professions mandated within the CYP Act but not proclaimed, that those professions listed in the CYP Act but not yet proclaimed be removed from the CYP Act;

That DHS resource and conduct ongoing training for mandated professions;

That DHS resource and train non-mandated workers likely to come into contact with children / young people with significant welfare concerns, about duty of care and legal responsibilities
5.5
Key Component 5 – A differentiated range of service responses, which form a service system
Youthlaw commends the government’s commitment to ‘building a robust infrastructure of support services for children and families’. 

We support the recommendations in the Kirby Report to ‘build families capacity’ with supports on a ‘number of fronts [and]… over a lengthy period of time’. 

Government and CSOs

We support the suggestion that the government retains its powers related to child protection, i.e. that there is a non-delegable responsibility on DHS to have ultimate responsibility for the safety and well-being of children and young people.

We also support a whole of government coordination of policy and resources which needs to happen at all levels, ministerial, departmental and direct services, and also needs to include emphasis on change in culture and practice.

We are concerned, however, whether the broadly conceptualised range of services proposed within the “coordinated service system” will adequately meet the needs of young people. Some services for young people, particularly homelessness services, have expressed concern that homelessness services will become part of this proposed intermediate service system. While access to services such as homelessness services and coordination of services for young people is vital, there is some concern that young people are less likely to access services where they are seen as part of a continuum of child protection / children’s and family services. 

We are also concerned at legislating the roles and responsibilities of CSOs and DHS without including a similar legislative responsibility on government to provide adequate resources for CSOs to carry out these roles. This needs to be reflected in the provision of resources from across government.

We also agree that given the confusion about the respective responsibilities of DHS and CSOs it would be preferable to articulate these responsibilities. However, we maintain that DHS has a non-delegable responsibility in relation to the ultimate welfare of children and young people (whether or not it provides the direct services), and wish to emphasise that we are concerned at the moving of child protection powers and responsibilities to CSOs through the secondary intake system, where by investigative responsibility will be delegated. We are also concerned that if such responsibility is legislated that adequate resources are provided to be able to perform these functions. Please see also our comments under Key Component 6 – Information Sharing. 

Child Protection Board or Statutory Corporation

We support a mechanism for and the principle of bringing representatives of all relevant government departments and community services together to oversee the pooling of resources, to share information and to streamline accountabilities. However, we are concerned that this creates yet another layer of bureaucracy, especially given the lack of its independence from government. We seek further information about how this and the Advocate for Children in Care will differ and / or work together. 

Further we agree that CSOs should be part of such a body. It may be preferable that a statutory corporation, or other separate legal entity which is independent from government, be established, as it should allow better scrutiny of whole of government and might allow greater autonomy of voice for CSOs involved who otherwise might be burdened with conflicts of interests by being government funded and also being asked to speak about service / practice concerns. 

Relationship between department and court processes

We support the principled of use of family group conferencing provided that the model ensures that decisions are still made within the family. It is also important that families and children participate voluntarily in these processes, and that suitably qualified legal advice is available for children, young people and families as part of this process. 

We are unclear as to the reference to the ‘degree of coercion’ required for families to access voluntary treatment and support options. Indeed we are unsure how to implement a coercive approach to voluntary access, which appears to be a contradiction. It is unclear also what semi-coercive approaches would be. 

We support the directions being made by court orders for family involvement in treatment and support options but only when those options are accessible and available free or at low cost. We are concerned further at how participation in treatment options would be monitored and reported.

Overall, while we welcome less interventionist approaches, these should not be in without checks and balances and the ability and encouragement for children / families to seek independent advice and being encouraged to source an advocate. This is important given that even under the present system, families who have agreed to voluntary agreements (which are not within legislation) often do not seek advice and are coerced into binding agreements. There is nothing in legislation about provision of legal advice in relation to voluntary agreements. 

5.6
Key Component 6 – Information Sharing in an integrated system of children’s and family services

There seems to be an assumption within this Key Component, that where there is a change to the service delivery system such that there is a broadening of the service system there needs to be a loosening of information privacy principles to accommodate this change. From the principles of procedural fairness and natural justice, this seems to be the wrong way around. 

Concerns re extending information sharing principles

Where as in the proposed  “community service intake” model, CSOs are providing earlier intervention for children, young people and families, which is not a crisis child protection intervention, these CSOs are collecting private information at this early stage of intervention. Relaxation of the information sharing principles, would mean that at this stage of intervention where child and family supports are offered, confidential information provided to the intake CSO would be shared with other agencies in order to conduct investigations and refer clients. Clearly CSOs taking on an investigation role  (currently the role of DHS), is being used as a justification for information sharing. However, we are concerned that children, young people and families accessing these services, not badged as DHS services, will be unaware that such information is not only being collected about them, but that this information is being shared with other services providers without their consent. 

The information sharing model has also been justified in terms of allowing a whole of service response to families and children rather than a fragmented approach which is constrained by how and when information can be shared. While we agree that there can be circumstances where the safety of children, young people and families requires sharing of limited information in order to ensure safety is protected, no further information should be provided. 

Freedom of Information 

DHS is governed by Freedom of Information legislation, which allows children, young people and families’ access to information stored about them by DHS. Where intake into the child protection system is through earlier intervention and access to CSOs, such information will not be as readily accessible by those about whom the information has been collected, as CSOs are not covered by FOI. The right to know what has been stored, shared and the ability to rectify inaccurate records may be limited through the extension of the intake system, and information sharing with CSOs.

We are also concerned that the relaxation of privacy laws, particularly as they relate to CSOs, will lead to young people children and families, being wary about providing information to these agencies. This is of great concern, as this may lead to people choosing not to access services in the first place, due to concerns that this will lead to DHS knowing about their circumstances and / or DHS child protection intervention. 

New information database

Of particular concern is the suggestion that on the new DHS database, where a young person / family accessing a CSO for support services, and that person / family has previously been part of the DHS child protection system, the CSO visit will be flagged on the DHS database electronically tracking the movements of the young person / family – all without their consent or knowledge. This in effect leads to different levels of citizenship within the community – those who have had CSO / DHS child protection intervention and those who have not. Those who have had some contact with the CSO / DHS child protection system having their rights to privacy treated as less important that those who have not. 

The privacy of young people 

Confidential information provided by young people should have the same privacy protections attached to it, including in relation to its disclosure to parents and families. Consent should be sought from young people in relation to providing of such information to parents / families and young people should also be told who their information will be shared with and in what circumstances, prior to them providing such information. Young people should be able to choose (except perhaps in exceptional circumstances where safety is of concern and then only to the extent needed – this should be carefully regulated) when and to whom and how information is provided outside of the relationship with an individual service provider. We see the parents versus children rights debate being again played out in relation to sharing of information, again misconstruing the Convention rights. 

Procedural fairness and natural justice?

The information sharing provisions seem to extend the reach of DHS in securing and collecting information, widen the possibility of information being shared amongst a wide range of agencies, and demote the rights of children, young people and families to have their private information protected. There are no references to procedural fairness and principles of natural justice, or the need for checks on these processes. It is hard to see how these options will further the rights of children, young people and families, without appropriate protections. Changes to the CYP Act to clarify when and how information can be shared might be appropriate. However, simultaneously increasing the reach of these powers, without a thorough examination of the impact on the rights of families to privacy, consistent with those rights for all in the community, does not follow. 

Recommendation - That principles of procedural fairness in relation to the use of client information be prescribed in legislation and that current information sharing principles not be extended 

5.7
Key Component 7 – Enhance child protection practice and out-of-home care services

Caution

Youthlaw is concerned about the proposal to change the current legislative provisions under s66 Children and Young Person’s Act to either move the “caution” (provide the caution at a later stage in the child protection intervention process) OR  to remove the “caution”. DHS argues that removing / moving the caution would allow for more cooperative and collaborative relationships with families. The result of this is that children / young people and families, will not know upon their first contact with DHS that information collected might be used in a protection application at a later stage. Removing or even moving this caution is a significant fetter on the right to procedural fairness and natural justice. 

We oppose both options and firmly believe that the caution should remain and be given at first contact. What is not canvassed in this discussion which leads to the “difficulties” that DHS refer to in working with families, is that DHS have an inherent conflict of interest in the roles that it plays – roles of support and prosecution. This conflict of roles is an issue, which needs to be addressed in the system, rather than removing the rights of families to know how the information being provided is going to be used. 

Notifications on unborn children

While we commend the provision of support to mothers who face disadvantage, including addictions and abuse, we are concerned at extending the scope of child protection intervention to notifications on unborn children. We understand from our colleagues at Legal Aid that DHS is often involved at an informal level during the pregnancy of a woman they consider to be at risk, and often apprehend the baby at birth. For young women, we would be concerned that legislating this intervention would mean that those women currently accessing needed support services during pregnancy might stop doing so if they believe that it will lead to an early child protection intervention. Support services need to be accessed with consent and through trusted relationships. 

Case plans and shift to Child development focus

Youthlaw supports a move toward the development of consensual case plans. However, we are concerned at the shift in thinking toward child development and its links to fast tracking to permanency, within this case planning process (see also Key Component 9).

Models of case planning which include family group conferencing and mediation are also supported in theory. However, we are concerned that there is no mention of supporting families, or legislating for families and children / young people to be able to seek legal advice / source an advocate for these early interventions in the child protection system. These is also no mention of an advocate / lawyer being present in mediation. We are concerned that this proposal will mean that children / young people / families do not have the opportunity for independent and timely legal advice prior to entering into agreements and case plans from these ADR processes. This is of vital importance given the inequality of bargaining power between DHS and families / children. 

Investigation and intervention

Youthlaw agrees that a range of options should be available for young people and families to resolve conflict and seek solutions. Mediation might be appropriate for some people to resolve conflict. However this should not be a strategy that families are required to undergo in order to access other services, or in order to maintain a grant of legal aid / assistance. The inherent imbalance of power within families and between families / young people and DHS are integral to determining whether mediation is appropriate and will actually result in an agreed outcome. See also our comments in relation to legal advice above. 

Assessment orders

Youthlaw echoes the stance of VLA and does not support the creation of an offence of refusing to either cooperate or provide relevant information to DHS. Indeed we are concerned that such criminal sanctions would be applied in this jurisdiction.

Children exhibiting sexually abusive behaviour and charged with sexual offences

Youthlaw does not support legislating a ground of intervention by the Children’s Court of sexually abusive behaviour for children / young people under 14 years old requiring them to undergo treatment. We understand that this was a recommendation of the Victoria Law Reform Commission in its recently released report on sexual offences.
 We believe that section 63 of the Children and Young Persons’ Act is sufficiently broad to allow intervention without the need for a new ground. 
5.8
Key component 8 – the Family Division of the Children’s Court and Alternative Dispute Resolution models

This priority area is stated to be aimed at “enhancing procedural justice throughout the Child Protection and Children’s Court processes”
. We are concerned however, that the proposals aim to reduce Court scrutiny of decisions and thereby reduce procedural justice. 

The Protecting Children Report
 is cited as having identified problems with the current regulatory and legal framework, including in relation to the adversarial nature of proceedings. It states that the current approach leading to court intervention is more likely to be perceived by parents as an intrusion rather than a supportive intervention. However, especially in relation to the latter, we believe that the inherent conflict of interest that DHS has in support and investigation / quasi-prosecution helps manifest this problem. We also think that it is simplistic to point to the court processes as being the “problems” within the child protection system.

We outlined in our submission to the Protecting Children Report that there are important changes that could be made to the Act and Court processes, including that all decisions including the review of administrative decisions should be before the Children’s Court and not VCAT. 

Reduction in delays and timeframes
Youthlaw supports a principle being inserted into the Children and Young Person’s Act that is beneficial for court proceedings to be dealt with in a timely and efficient manner. We note, however that the focus of this section at page 82 is on the delays due to parents and families contesting applications to the Children’s Court. We understand, however, that delays are also the result of DHS not being sufficiently prepared and / or appropriate supports having not been provided in a timely manner by DHS to families. Some of these as access to anger management, access to appropriate supervised contact, access to parent and baby residential services, access to residential drug and alcohol rehabilitations programs.
 

As a corollary of this principle, therefore, we would want to see a principle in government policy that ensures DHS provides appropriate and timely supports and resources to children, young people and families. 

There is an assumption that there is an inherent difficulty with balancing the “rights” of children and young people to “best interests” and “rights” of parents to “dispute allegations of abuse”. While it is true that there is a balancing of issues within the Court it is an important aspect of procedural justice and the importance of family to uphold children and young persons rights (as per the Convention on the Rights of the Child) that court processes to test the need for interventions must remain. We believe that there is sufficient scope within the Children and Young Person’s Act to give power to the Magistrate to ensure that there is no abuse of process. 

From adversarial to problem solving?
While we commend an approach that allows the Children’s Court to have a more problem solving approach to issues, we would not agree to this at the expense of procedural fairness, natural justice and the rights of all parties to participate fairly in the process. To this end we support:

· The Court having a more inquisitorial approach to seeking evidence before it, including being able to subpoena witnesses or documents in the Family Division of the Children’s Court (provided all other avenues are first exhausted, and in light of our comments, below); and 

· The proposal that one Magistrate supervise the same case throughout the Court process. 

However, we are concerned that there is an assumption that in moving toward a “problem solving approach” (which we have interpreted to mean a more inquisitorial type approach – and note here that this is actually not defined within the Paper) that the importance of evidence and a case being proved on the balance of probabilities is not lost. We would not support a system whereby the need for evidence in order to obtain a Court order is relaxed in the way that is being proposed. 

Case planning and decision making by Court and DHS

We agree that the Children’s Court and DHS should use the same criteria in making decisions about children and young people, with the focus on the best interests of the child / young person as the paramount consideration for all such decisions. 

We also note the importance of timely and ongoing case planning. However, we want to ensure that all parties, particularly children and young people have access to legal advice and advocacy legislated within this process. It is important that given the disparity in bargaining power that advice can be sought prior to entering into case plan decisions which can have a        significant impact on the long term relationships and welfare of children and families. 

Alternative Dispute Resolution

Youthlaw understands that there is currently a review of Pre-hearing Conferences in initiated by the Children’s Court and is supportive of such a review. We believe that this will provide important information about existing practices and it would be useful to delay making any changes to the current system until this review is complete.

Youthlaw welcomes investigation of the increased use of ADR for families, in general. There much be an acknowledgement that such ADR processes will not be appropriate where there has been a breakdown in the relationships between DHS, families, children / young people, and inherent in any processes must be an acknowledgement of the power imbalance between DHS and families. Such a power imbalance needs to be addressed in the design of the ADR processes, including providing for legal advisors and advocates to be present within the ADR itself. We think that there needs to be further exploration of whether in all cases except where a matter has been commenced through “safe custody” (as is suggested in the Technical Options Paper), should first go through mediation. There are other circumstances where this might not be appropriate, for example, in circumstances of domestic / family violence, and where the ADR procedures will not be adjusted to take into account special needs of those involved, such as where a person has an intellectual disability. 

Youthlaw echoes the concerns of VLA and opposes the use of arbitration as an ADR mechanism in this context. Should mediation be unsuccessful, then the Children’s Court is the appropriate body to determine the outcome.

Recommendation  – Alternative Dispute Resolution 

That we agree in principle (within the limitations outlined in our submission) with the proposal to increase the use of alternative dispute resolution mechanisms (not including arbitration) in this jurisdiction, provided that there is a requirement within the CYP Act that all relevant parties, in particular children and young people, have access to adequate and appropriate legal advice / representation, prior to and within ADR processes. 

That sufficient resources are applied by government to ensure that all relevant parties, in particular children and young people can access appropriately qualified legal representation in this process.

Representation of children and young people - Direct instructions OR best interests

Youthlaw strongly opposes any change to the current direct instructions model within the Children’s Court and as articulated in the Children and Young Person’s Act. 

The right of children and young people to express their views particularly those relating to judicial or administrative proceedings affecting them, is fundamental to the principles of natural justice and those rights articulated in CROC.
 

All stages of the child protection system should encompass principles of natural justice, procedural fairness, and the right to be heard, including those DHS administrative decisions relating to notification, investigation and voluntary agreements.

Currently, sections 20 and 21of the Children and Young Person’s Act provide for legal representation in the Children’s Court and articulated at s20(9) the model of representation for children (defined in section 3) in the Children’s Court as a direct instructions model. Instructions are given based on capacity and the current practice is that 7 years old or over is approximately when children are assessed to have capacity to give instructions. “Maturity” and not a particular age is set out in the current Act. 

Under this direct instructions model, a direct representative takes instructions from the child / young person and has the same duties of loyalty, confidentiality and competent representation as is due to any adult client. This allows children and young people to participate directly in the child protection proceedings if they are willing and able to do so. 

This model of representation accords with the Convention on the Rights of the Child
 and also the recommendations of the Human Rights and Equal Opportunity Commission in “Seen and Heard”
. This model also accords with the expectations of many children and young people that expect the lawyer to represent their views in court “either as an advocate for their case or as an interpreter, expressing their views more effectively than they could do themselves, and measured satisfaction with their lawyer according to the opportunity to tell the lawyer what they wanted to say.”

The Court is required to take the views expressed by children / young people as above, into consideration when making a determination
 in their best interests.

We believe that it would be a retrograde shift to move to a best interests representation model for a child / young person of any age. While this means that at present children under the age of 7 years old do not have a legal representative in the proceedings, DHS are supposed to be advocating to the Court in the child’s best interests and similarly the Court is to make decisions in their best interests. We believe that it is not necessary to similarly have a child legal representative advocating for best interests. In some circumstances, particularly at the early stages of proceedings, the representative in these circumstances would only be relying on the evidence / file of DHS in any event, potentially leading the representative to advocating for the DHS recommendations, and not providing another perspective in the proceedings. 

Even, if has been suggested, best interests instructions would only be utilised where the child lacks sufficient maturity to give instructions, we would oppose this change. This could lead to circumstances where a child initially is represented on best interests and then around the age of 7 years old, is told he / she will now have a direct representative lawyer. This is not only confusing, but also may create a conflict of interest for the lawyer, with the change of instructions model mid-case, and might require a change in lawyer. 

Further the role of the lawyer in the Criminal Division of Children’s Court is strictly acting on direct instructions. Given the number of children / young people who appear in both the Family Division and the Criminal Divisions. It would be difficult and confusing to have 2 different models of representation for the same child / young person in the one Court. 

The Family Division of the Children’s Court can make orders which remove children / young people from their family and home. The Court can also make orders for secure welfare, which is in effect a deprivation of liberty.  These are serious outcomes in the short and long term for children and young people. Children and young people should have the chance for meaningful and active participation in these matters which so affect their lives, and should be empowered to be heard. 

Recommendation – That the current direct instructions model for representation of children and young people in the Family Division of the Children’s Court not be changed

Extension of right to be heard and representation of children /  young people

Indeed we believe that representation of children and young people and other parties to proceedings, and the right of children / young people to be heard should be extended and incorporated into legislation as follows:

Recommendation – Views of parties to be heard 

Children and young people (and all parties) have the right to be heard in all child protection matters affecting them, under the Children and Young Person’s Act 1989 (Vic) including voluntary agreements and other (DHS) administrative decisions. 

DHS should meet these legislative requirements through implementation of relevant policies and procedures.

That there is a requirement within the CYP Act that all relevant parties have legal representation in relation to all processes within the child protection system, including the review of DHS (administrative) decisions and voluntary agreements.

That sufficient resources are applied by government to ensure that all relevant parties, in particular children and young people can access appropriately qualified legal representation

That children and young people have the opportunity to choose an appropriate advocate to assist them in putting their views forward

That independent advocates for children and young people shall follow the following principles for taking instructions and representing their client:

That children have the right to express their views and opinions freely in all matters which affect them and their views must be considered and wherever practicable, given effect to unless, by reason of their age or lack of maturity or capacity, it would not be in their best interests;

Children have the right not to express any views or opinions if they make an informed choice not to do so;

Children have the right to be fully informed, in a way they can understand, of any proposed decision or action, which will affect them.

Simplifying procedures

We think it is unclear exactly what is being proposed under this heading. we would be loathe to comment about the options to “streamline” and “simplify” procedures without having a better understanding of exactly what this is proposing. We agree with clarifying some provisions of the Act which are currently unclear, however we do not agree, for example, in clarifying the definition of “custody” that this in some way be extended without the opportunity to comment on the exact changes. 

Other comments

We believe that, given our understanding that there are few appeals to the County Court from the Family Division of the Children’s Court, that such appeals should remain.  Similarly we support granting the Children’s Court President power to state a case to the Supreme Court in relation to Children’s Court proceedings under this Division. 

We also note that in looking at reform proposals discussion is in relation to legislation, policy and processes of the courts and DHS, but there is no mention of the need for adequate resourcing of the system.

Further, we reiterate that any changes to the legislation should be in accordance with the principles of the Convention on the Rights of the Child. 

Technical and principled improvements to the Act - recommendations

There are a number of improvements to the Act that we believe would result in a more rights based, child, young person and family responsive legislative system. These recommendations are taken from Youthlaw’s submission to the Protecting Children: the Child Protections Outcomes Project in February 2004.

Recommendation – Inconsistent age references 

There are currently inconsistent references to age within the Act. That the CYP Act be amended to ensure that there are consistent references to the age of a child or young person within the Act which reflect the principle of a child / young person’s involvement within the child protection system in accordance with their maturity.

--------------------------------------------------------------------------------------

Recommendation - Voluntary Agreements

That prior to children / young people and families entering into voluntary agreements with DHS, there be a legislative requirement that parties to the proposed agreement obtain independent legal advice

That voluntary agreements be able to be reviewed, approved and endorsed by the Children’s Court, as Consent Orders;

That in granting Voluntary Agreement Consent Orders, the Court be required to consider whether the views of all interested parties have been taken into count.

---------------------------------------------------------------------------------------

Recommendation- Role and Responsibilities of DHS 

That the CYP Act be amended to impose a legislative responsibility on DHS to ensure an appropriate standard of care and support for children and young people the subject of DHS intervention.

That Children’s Court orders state in plain language the different responsibilities and rights of children and young people the subject of orders, and those of parents, carers, other interested parties and DHS;

Given the non-delegable responsibility of DHS to ultimately ensure the protection and welfare of children and young people, that DHS implement appropriate procedures and protocols, with the government and non-government sector to fulfil this responsibility

-----------------------------------------------------------------------------------

Recommendation - Breach of Children’s Court orders

That the breach provisions within the CYP Act be removed, or in the alternative, that the CYP Act be amended to allow interested parties, including children and young people, to bring proceedings for breach of legal obligations under the CYP Act against DHS.
5.9
Key Component 9 – Enhanced stability for children 

In responding to this Key Component, we reiterate and extend a recommendation that Youthlaw made in its previous submission:

Recommendation – Permanent Care Orders 

That permanent care orders remain a last resort in the child protection system, and as such there be no legislative changes to allow fast tracking of such orders, such as through the timelines currently proposed.

Youthlaw supports the principles of stability in the lives of children and young people. However, we do not support the proposal to introduce timelines for permanency planning into legislation. 

We are concerned that the proposed framework suggests that permanency planning can commence in some cases 3 and other 6 months from entering out-of-home care. Indeed Figure 19 sets out that permanency planning discussions should take place within the Initial Case Plan discussion.

Indeed without further details, we are concerned about the proposals for “Parallel permanency planning”, working toward reunification and establishing an alternative plan in relation to permanency at the same time. There needs to be a systemic guarantee if there were a parallel system, that reunification will be a priority and that there will be appropriate resources and supports in place to ensure this. We are concerned that legislation for such a parallel planning process, without any guarantees for families / children of appropriate access to their children / families or supports from the time of DHS’ first intervention to make reunification a possibility, would mean that there is much faster tracking toward permanent care, even in the absence of permanency timelines. 

While for some children and young people permanent placement will be in their best interests, we are concerned at the far reaching consequences of setting such strict timelines per se and particularly without service guarantees. Indeed the Kirby report noted: “the imposition of any arbitrary timeframe should be accompanied by some sort of service guarantee. It seems patently unfair to apply maximum timeframes for temporary out-of-home care without a guarantee of minimum efforts that will be made to achieve reunification.”

Stability is a key principle in determining what is in a child / young person’s best interests. However, permanency and stability seem to be equated in this discussion. As the Kirby Report notes: “stability should be sought in a number of sources, including schools, extended families, friends, recreational interests and community supports”

Access

We are concerned that given the importance of appropriate access for families, children and young people, that there is very little mention of access within the Technical Options Paper. There are concerns within the current system about access arrangements, how often and how they occur. Lack of DHS resources had been cited as a reason for limited access within families, especially where supervision is required. We are concerned that where there is limited access, that this can affect long-term families relations, and therefore re-unification. 

At present there is not a requirement that all orders start from a presumption that access of the child or young person to parents and other persons important to the child’s care and welfare is in their best interests and should be a mandatory order. This is contrary to Article 9 of CROC.

While the CYP Act states that conditions for interim accommodation orders, custody to third party orders, may include a condition concerning access by a parent or other person, we believe that if re-unification is the ultimate goal of the child protection system, then a condition relating to access should be the starting point for all orders. Indeed it seems anomalous that a presumption of access (contact) is the starting point in Family Court of Australia proceedings, but not in child protection proceedings.

Similarly, access should not be withheld as punishment for failure to comply with other conditions of a court order. 

Recommendation - That given the requirement to work toward re-unification under the CYP Act, an order relating to access should be specified in all court orders and that further consideration of appropriate and adequately resourced access should be a focus of the ongoing child protection review 
Children’s development
While we agree that children’s development is an important consideration when deciding what is in a child / young person’s best interests in child protection decision making (Court and administrative, including case planning decisions), we are concerned at the suggestion that this become the paramount consideration. 

The paramount consideration being “best interests” within the current legislative framework, accords with the Convention on the Rights of the Child.
 The following sections of the Children and Young Person’s Act reflect this paramount consideration:

· Section 86 (2) (c) the Court must not make protection orders that have the effect of removing children from parents’ custody unless ‘the Court considers that the making of the order is in the best interests of the child’.

· Section 87(1)(aa) the Court must have regard to protect children from harm and to protect their rights and to promote their welfare

· Section 87 (1) (e) the Court ‘must take into consideration the effect of the finding or order on the stability of family relationships and the welfare and interests of the child’

· Section 87(1) (h) ‘if there is a conflict between the interests of the child and some other person, the welfare and interests of the child are the paramount considerations.

· Section 119 (1) (a) provides that in decisions made by the Secretary as part of the case planning process must, as far as possible give the welfare and interests of the child paramount importance.

· Section 124 (2) (a) regarding the placement of children provides the Secretary must have regard to the welfare of the child as the first and paramount consideration.

Youthlaw believes that the current provisions within the Act allows a child / young person’s developmental needs to be taken into account. Best interests and welfare implicitly incorporates developmental needs. 

We are concerned that a focus child developmental needs;

· might result in a diminution of the voices of children and young people being heard within the child protection process;

· does not make mention of cultural, social and other needs; and 

· appears not to consider the importance of familial relationships and the well-being of parents as an integral part of a child’s development.
 

Recommendation – that “best interests” remain the paramount consideration for all decisions, under the CYP Act, including both administrative and Children’s Court (Family Division) decisions

5.10
Key Component 10 – meeting the needs of young people, including leaving care

Youthlaw commends the government for their increased focus on young people in the Technical Options Paper, including the establishment of a leadership group to consider issues faced by young people. We want to ensure that this focus remains and the needs of young people particularly in the older adolescent group are adequately addressed in policy and practice change. 

We do not advocate for a “one size fits all”, court ordered response for all children and young people. However, the legislative framework should make DHS responsible for all young people in need of protection up to the age of 18 years. Flexibility should allow young people to express their views as to the nature of the intervention provided by DHS, and the types of supports most appropriate in individual circumstances.

Raising the age

We applaud the government’s initiative in proposing to raise the age of this jurisdiction to enable orders to be made for up to 18 year olds. This is a positive step toward bringing the legislative framework in line with the Convention. However, we are concerned that intervention for young people is through consent and consensus where possible and that the views of young people are heard and taken into account in all decisions affecting them – court and administrative (DHS) decisions. We are also mindful that the current system where notification is up to 17 years old, does not address the current needs of many young people. We would like to see a statutory obligation on government to ensure that all young people are able to obtain services, supports and assistance they need in a timely manner. 

We believe that the services available for young people need to be strengthened. It is also unclear where youth specific services sit within the proposed intermediate service system. This needs further clarification and consultation with these agencies and young people. 

Recommendation - Raise the CYP Act jurisdiction to 18 years old - That the definition of a “child” within the CYP Act, be amended to extend jurisdiction under the CYP Act to young people up to the age of 18 years old.
New ground - risk of significant harm

We do not support the proposed new ground for intervention on the basis of young people placing themselves at risk of significant harm. Current grounds can encompass this proposed ground. We understand the comments that some parents feel to “blame” for failing to prevent such harm and as such an alternative ground could go some way to minimising this. Our concern is two-fold: that then “blame” could be transferred onto the young person; and such a new ground might unintentionally create a way of regulating the behaviours of young people rather than protecting them from harm. 

Therapeutic containment

Youthlaw is concerned that when children and young people are on Custody to Secretary or guardianship orders (final orders), that DHS can make a decisions to place the child / young person in secure welfare for up to 21 days. This is an administrative decision, which does not require review by the Children’s Court. This administrative decision can only be reviewed by VCAT, which is unlikely to hear the review prior to the end of the 21-day period. This position is anomalous, as where DHS seeks an order for secure welfare as an interim order; the Children’s Court only can make this decision. This is also more onerous than the juvenile justice jurisdiction, where a child / young person must be granted (refused) bail within days of being detained.
 We would not support any extension of secure welfare without Court oversight and seek changes to existing legislation to ensure all secure welfare decisions similarly are made or at the very least, reviewed by the Children’s Court.

Recommendation - That the Children’s Court have oversight of all therapeutic containment / secure welfare of children and young people within the Family Division of the Court.

Leaving care provisions

Youthlaw agrees that the government should have responsibility for leaving care and with the general tenor of these leaving care proposals. Again we are concerned to see the exact nature of these proposals and the eligibility criteria for the same before commenting on whether they will be adequate and appropriate. Further consultation as to criteria, period of eligibility and types of supports and services needs is needed with young people and appropriate agencies.

We are concerned, however, that this chapter discusses leaving care issues but not does not address intake and appropriate supports for young people. It is important that the current, urgent needs of young people currently in care and those who do not enter the care system but need services and supports have access to these. There is little reference in the Paper to the relationship between the child protection system and its failure to meet the needs of many young people, and, for example, the homelessness sector. A whole-of-government approach should address these issues. 

Youthlaw reiterates our recommendation from an earlier submission, as follows:

Recommendation - DHS be given ongoing legal responsibilities for young people leaving out-of-home care, including the provision of at least a 3 year exit plan and adequate supports until the young person is 25 years old, which are flexible and appropriate to the individual young person’s needs and wishes.
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