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Working with Children Bill 2005- Discussion Paper and Exposure Draft

Youthlaw is Victoria's state-wide community legal centre for young people. Youthlaw works to achieve systemic responses to the legal issues facing young people, through casework, policy development, advocacy and preventative education programs, within a human rights and social justice framework.

Youthlaw welcomes this opportunity to respond and contribute to the Department of Justice’s Working with Children Bill 2005 – Discussion Paper and Exposure Draft. We have responded to specific sections of the Discussion Paper, as relate to our client group and our expertise in working with young people. 
Youthlaw supports initiatives that seek to reduce the risk of harm, including the risk of sexual or physical harm to children and young people. We therefore applaud the policy objectives of the Working with Children Check of “protecting children” and young people, and also welcome the other stated policy objectives of natural justice, privacy and encouraging volunteering. 

General comments

Youthlaw supports the establishment of a Working with Children Check underpinned by the proposed policy objectives. However, we see this as a first step and a minimum standard. A Check would need to be accompanied by a community education campaign, not merely about the Check itself and when volunteers, employers, and employees need to seek one, but also about sexual and physical abuse more broadly, encompassing education for children and young people about prevention strategies. 

If the Check is to be effective, we believe that all organisations, particularly unfunded and under-funded community organisations, should be supported with resources, education and training. The development of internal policies and procedures is also important to ensure that a harm prevention framework for the safety of children and young people is developed and implemented independent of the Check. 

While the Working with Children Check reflects goodwill on the part of government, it is important that the community understands that the Check has limited scope in that it only regulates a part of the public sphere – paid and unpaid work / volunteering – and does not address harm against children and young people in the traditionally less regulated private sphere. We would welcome further initiatives to enhance the safety of children and young people more broadly in the community. 

We also restate our call for a Children and Young Person’s Commission that is independent of government, enabling a coordinated and effective response to the rights, interests and well being of all children and young people. A Commission would look at wider social concerns and the impact of current social policy on children and young people. This is a distinct role from the recently announced Child Safety Commissioner. The Commission would promote positive changes for children and young people in Victoria including the physical, sexual, emotional and psychological safety of young people, young people’s health and well being and the accessibility and cultural appropriateness of services and programs. A well-resourced and independent Commission would have the power to analyse these issues in a strategic and systematic way, which would lead to improvements in the lives of all young Victorians.
 

Comments on particular proposals

1. Purpose and Principles 

While we agree with the main purpose of the legislation - “protecting children from sexual and physical harm”
 - we believe that there needs to be a clearer statement within the legislation itself, that a Check in accordance with this Act does not provide a “guarantee that a person is safe” as stated in the Discussion Paper
. The Exposure Draft states that the Act will allow people to “have their suitability checked by a government body” (emphasis added). This overstates the reach of the Act and infers that a Check will guarantee a person is “safe”. We believe that the Purpose needs to be restated in the legislation to reflect its intent as set out in the Discussion Paper. 

We also believe that the underlying policy principles of the Act, as articulated in the Discussion Paper should be clearly stated within the legislation. These are the principles of reducing the risk of harm to children and young people, natural justice, fairness and privacy. 

2. Definition of child –related work

a. Exclusion of TAFEs, CAEs and Universities from the Check 

We note in the Exposure Draft at section 2, that “educational institutions for children” exclude universities, TAFEs and CAEs, “even if that university, TAFE College, TAFE institutions or adult education institution has a student under 18 years of age”.
 While we understand that this section is consistent with the Sex Offenders Registration Act 2004 we believe that it is anomalous that such institutions are excluded from the Check. Significant numbers of young people attend CAE and TAFE institutions. We believe that further consideration should be given to the inclusion of CAE and TAFE colleges, in particular, within the scope of the Check.

Consideration should be given to the inclusion in the legislation of other professions, such as psychologists and medical practitioners which are not currently included in the category of “child-related work”. Again this would require significant consultation with these professions. 

3. Application and decision making processes

a. Category 1 applications - Offences committed when a child or young person 

While in no way wishing to detract from the experiences of victims of sexual offences, nor ignoring the seriousness of the offences deemed to be within Category 1, we believe that the Secretary should have discretion to issue an assessment notice where the offence was committed when the applicant was a child or young person (hereinafter ”juvenile”).
 This would better reflect the way in which our criminal justice system operates. The juvenile justice system is geared toward rehabilitation of offenders and sentencing of offenders in the Children’s Court reflects this policy. We believe that this policy should be reflected in the Working with Children Check. It would be anomalous for a decision within a civil law context - the Check - to fail to take matters into account, which the decision maker in the criminal law context does.

Indeed the Sex Offenders Registration Act 2004 (Vic) treats offences committed when a juvenile differently from those committed when an adult.

We believe that Category 1 offences where the offence was committed when the applicant was a juvenile, should be handled in the same way as Category 2 offences. That is, the Secretary should have discretion to take relevant matters into account in deciding whether to grant an assessment notice.

For example, where a 17 year old and a 14 year old are in a consensual sexual relationship, the 17 year old can be charged and convicted of sexual penetration of a child under 16 years of age (section 45(1) Crimes Act 1958). This offence is considered a serious sexual offence and therefore a Category 1 offence. Under the provisions of the Exposure Draft, the Secretary would have no discretion in the issuing of an assessment notice and would have to issue a negative notice. Indeed, the 17 year old would never be able to obtain an assessment notice. 

This approach is one favoured in similar legislation in Western Australia. The Working with Children (Criminal Record Checking) Act 2004
 gives the CEO discretion in relation to all offences under the ambit of the Act committed when the applicant for a Check was a child. While the CEO has discretion in relation to Class 2 offences regardless of the age of the applicant at the time of commission of the offence, in relation to Class 1 offences, the CEO has discretion as follows:

Section 12 (6) 

If the CEO:

(a) is aware of a Class 1 offence (committed by the applicant when a child) of which the applicant has been convicted…

the CEO is to issue a negative notice to the applicant unless the CEO is satisfied that, because of the exceptional circumstances of the case, an assessment notice should be issued to the applicant.

We believe that the matters referred to in section 13(2) of the Exposure Draft should be taken into account in both Category 1 and Category 2 offences committed while the applicant for a Check is a juvenile. These matters are similar to what the CEO takes into account under the WA Act in determining “exceptional circumstances”. 

The principles of natural justice and procedural fairness should guide any discretion exercised under this Act. 

b. Payment of a prescribed fee

Youthlaw being a small community legal centre, relies on the contribution of volunteers, often themselves young people, within our policy, client and administrative work. While community legal centres are not specifically listed in the types of industries that perform child related work, Youthlaw works with children and young people up to 25 years old. The implication of section 9(h) of the Exposure Draft is that it is likely all employed staff and volunteers who assist with administrative duties would be required to undergo a Check. This would have large cost implications for Youthlaw and many other community based agencies. The costs might also be borne by young people as paid workers and volunteers. We believe that the cost for having volunteers undergo the Check should be fully subsidised as it is in Queensland, and the cost for non-government community organisations be kept to a minimum. We note that the current cost in Queensland for a Check is $40, a significantly lower cost than that mooted in the Discussion Paper. 

c. Distinction between a conviction and a finding of guilt

We believe that only criminal matters where the court has recorded a conviction should be taken into account in all Categories of offences. The Working with Children Bill Exposure Draft makes no distinction between a conviction and a finding of guilt by a court. Where no conviction is recorded the court has made a decision that the circumstances of the offence are such that a conviction should not be recorded. The Working with Children Check should reflect this principle, and as such only offences for which a conviction has been recorded should be considered. This accords with the definition of “criminal record” used by Butterworths Australian Legal Encyclopaedia as “A written history detailing a person's past criminal convictions”
. (emphasis added.)

d. Pending charges

Youthlaw believes that consideration of pending criminal charges in the Check is contrary to principles of natural justice and a basic tenet of the criminal law. That is, a person is innocent until proven guilty. In balancing the need to protect children and young people from harm, further consideration needs to be given to how to support volunteers/ employees and employers where charges are pending, to ensure policies and procedures protect both the accused and children. 

e. Issue of an interim negative notice

We believe that the concept of an interim negative notice is problematic and needs further discussion. We understand that the objective is to uphold principles of natural justice and procedural fairness. However, given that an applicant can still work with children for the duration of this notice, an interim negative notice potentially undermines the principle of protecting children, while at the same time increasing the potential for discrimination against the applicant. Inclusion of an interim negative notice, requires further discussion as to how the notice will be dealt with in the workplace, in order to strike a balance between the protection of children and unfairly discriminating against the applicant. 

f. Timeliness

We believe that there should be a requirement in the legislation that decisions under the Act be made in a timely manner. This is especially needed where an applicant is issued with an interim negative notice.

g. Privacy 

We are concerned about the privacy implications of the proposed Check, particularly in relation to ensuring the confidentiality of information received by employers. We believe that support and guidance for volunteers, employers and employees is required in this regard. While the Working with Children Check Bill might meet the requirements of privacy legislation on the part of the government, we believe the Secretary also has an obligation to assist organisations to develop appropriate policies and procedures to ensure that information related to the Check is maintained confidentially. 

h. Offences

It is clear that a “parent”, as defined within the Children and Young Persons Act 1989, does not commit an offence by employing a person who does not have a current assessment notice. However, while the definition of “parent” includes a person with legal custody of a child, it does not reflect the diversity of care relationships, for example, kinship care arrangements, where there might not be a relationship of formal legal custody. 

We are concerned that according to the proposed legislation, those caring for children who do not have legal custody might commit an offence under the legislation for engaging a person who does not have a current assessment notice. This issue needs to be addressed. 

4. Recognition of disciplinary proceedings 

We believe that further consideration needs to be given as to whether disciplinary proceedings should fall within the ambit of the legislation. The standard of proof required for such disciplinary proceedings is far lower than the required criminal standard of proof beyond reasonable doubt. 

We are concerned that if such disciplinary proceedings were to be part of the Check, that there is an assurance that the principles of natural justice apply to such decision-making processes and outcomes. 

� Youth Affairs Council of Victoria (2001) Are You Listening To Us? The case for a Victorian Children and Young People’s Commission.


� Exposure Draft , section 


� Exposure Draft. Page 3 


� Working with Children Bill Exposure Draft section 3


� Children and Young Person’s Act 1989 (Vic) section 3


� We note that many of these sections are yet to be proclaimed. 


� LexisNexis/Butterworths Encyclopaedic Australian Legal Dictionary
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