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Introduction

Youthlaw is Victoria's state-wide community legal centre for young people. 

Youthlaw works to achieve systemic responses to the legal issues facing young people, through casework, policy development, advocacy and preventative education programs, within a human rights and social justice framework.

Youthlaw welcomes this opportunity to contribute to the ongoing Protecting Children review and in particular, the opportunity to comment on the exposure draft of the Children Bill. 

Given that Youthlaw has provided extensive written and verbal feedback as part of previous consultation processes and as members of several consultative committees, this submission is not extensive but rather outlines the proposals we support and key areas of concern. Our submission considers overarching issues as well as specific provisions of the Children Bill. This response draws from previous submissions we have written and primarily highlights those areas which have not been addressed to date. 

This submission only considers those sections of the Children Bill concerning child protection. We have already made separate comments in relation to the criminal law provisions, specifically in relation to group conferencing, and we generally support the criminal law amendments. 

Overarching considerations 

1. Resources

Youthlaw supports the stated objects of the Bill as: 

· To promote integrated and high quality services and supports for children and their families and carers;

· To promote stronger families and communities;

· To protect children from harm, protect their rights and promote their best interests;

· To promote family preservation and reunification. 

One of our ongoing concerns has been a lack of detail about the level of resources that will be provided to meet these objects and to ensure the enhanced wellbeing of children, young people and families. We recently attended a consultation with Allens  consulting about the development of an investment and implementation plan, and while useful, it is disappointing that this crucial discussion with the community sector occurred so late in the review process.   

Resources are critical. Desired changes will not be sustainable without a considerable injection of resources. We understand that the allocation of resources will be a staged process over a period of time. However, there needs to be an immediate injection of funds, particularly for early intervention services, given the important role that the secondary service system is to play in the proposed new system. Families must be able to gain access to necessary support services if parents and children are to be given every chance to remain together. This is a critical issue given the focus on stability planning. Additional resources must be also be made available at the tertiary end, for kinship and foster carers and residential services, to enhance the wellbeing of children and young people already in the system. 

We also highlight the need for additional and specific resources for young people, particularly mental health services and services available on leaving care. We note the extensive research undertaken by the Centre for Excellence in Child and Family Welfare in relation to leaving care and refer the department to this work in relation to determining resource implications.
 

We would welcome further opportunities to participate in processes related to the implementation of the new Act and the resources that will be attached to this. 

2. Young People 

Youthlaw is disappointed about the continuing lack of focus on the specific needs of young people. This is particularly evidenced by:  

· The title of the Children Bill: we recommend the new legislation is renamed the ‘Children, Young People and Families Act’. This change has been supported in several recent consultations. Use of the term ‘young people’ would indicate that the system is committed to addressing the specific needs of young people. This would also be a practical change given the criminal justice provisions allow for young people up to the age of 21 and it is proposed that the Secretary has responsibility for young people up to 21 after leaving state care. It would be anomalous for the Act to provide for young people up to the age of 21 and yet be called a ‘Children Act’.

· No reference to young people in the proposed principles for the Child Wellbeing and Safety Bill. 

· Few references to young people throughout the Bill: we understand that the definition of ‘child’ encompasses children up to the age of 17 but believe that the term ‘children and young people’ should be used as appropriate throughout the Act to reiterate the distinct and unique needs of young people in the child protection process process. 

· The jurisdiction of the Act: We recommend that the definition of a ‘child’ be amended to extend jurisdiction under the Act to young people up to the age of 18 years old.  
· Intake model: the proposed intake model consistently refers to child and family services. There is little consideration of young people’s entry into the service system, particularly those not linked into families. 

It is already difficult to get child protection to respond to concerns about older adolescents, particularly those aged fifteen and above. Reform must ensure that this group is not excluded from support nor left to other support systems, most notably the homelessness service system. 

3. Child Safety and Wellbeing Bill 

We are extremely disappointed that an exposure draft of the Child Wellbeing and Safety Bill has not been released for public comment as it is difficult to comment on how the legislation fits together as a whole. This is particularly concerning given the important areas covered in the Bill particularly the role of families, communities and service providers. We would also have welcomed an ability to comment on the roles and responsibilities of the Child Safety Commissioner and Advocate for Children in Care given their significance to the child protection system.  While we support the gist of the principles outlined on page 117 of the white paper, it is difficult to consider them in a vacuum. 

We believe that there needs to be specific reference to young people (not just to children and families) in the principles. There also needs to be a statement about the needs of young people who are independent of their families. There is an inherent assumption in the principles that families are present in all circumstances yet this is not the case for some young people. 

We are also concerned that there is a specific section on what ‘services should’ do with no corresponding statement about the responsibilities of government. The focus on government must also be on the ‘whole of government’ not just the responsible Minister, Secretary and Department.

4. Independent accountability 

Youthlaw believes that there needs to be independent accountability of the system to ensure the enhanced wellbeing of children and young people. The Child Safety Commissioner and the Advocate for Children in Care are not independent of the Department. 

Youthlaw, along with a Coalition of around 70 community agencies, believes that Victoria needs a Children's Commission that is independent of government, enabling a coordinated and effective response to the rights, interests and well being of all children and young people. If the Government’s objective is to provide a proactive and early intervention approach to the causes of child abuse and neglect before families need more intrusive child protection intervention, then it is important to look at wider social concerns and the impact of current social policy on children, young people and families. 

5. United Nations Convention on the Rights of the Child

We are disappointed that there is no specific mention of the United Nations Convention on the Rights of the Child (CROC) which sets out internationally recognised principles of best practice in relation to child protection. This would help inject a stronger human rights dimension into the operation of the courts, government agencies and community agencies. We welcome a reflection of the principles in specific areas such as the best interest principles. However, there are some parts of the Act that contravene CROC, notably the definition of a child which is limited to 17 in relation to child protection. 

6. Review clause

Given the significance of some of the proposed changes, particularly regarding stability planning, we believe it would be valuable to include a review clause to ensure that the legislation is reviewed in a timely and ongoing manner, rather than waiting for another ‘generational opportunity’. 

Specific comments

1. Jurisdiction of the Family Division

Youthlaw is disappointed that the proposed legislative framework does not provide support and protection to all children and young people up to the age of eighteen years. The Children’s Court should be able to make an order where necessary for a young person up to age 18 years of age. The level of intervention would then be determined, taking into account young people’s views, according to individual circumstances. Such reform would comply with CROC which defines a child as a person up to the age of eighteen years. It also reflects recommendations from the Australian Law Reform Commission.
 This change would also be consistent with the raising the age of the juvenile justice jurisdiction. 

2. Best Interests 

Youthlaw welcomes the retention of the Best Interests principles and particularly the Best Interest as Paramount principle. We support the proposed principles but suggest some minor changes: 

10 (c) Reword ‘reasonably ascertained’ to ‘according to to the capacity of the child’.  

10 (d) (vii) This is very wordy due to the additional comments about case plans. This additional requirement also puts the onus on parents to take action to give effect to the case plan with no recognition of the responsibility of DHS to ensure the family has the necessary supports to give effect to the case plan. Youthlaw recommends that the information relating to the case plan be removed. 

10 (d) (xii) The timeliness of the decision-making process would appear more relevant to section 11. Youthlaw supports a principle relating to the benefit of timely and efficient court processes. However, it must be recognised that delays are not just the result of contested applications but also where DHS is insufficiently prepared for court or where appropriate supports have not been provided in a timely manner to families. 

11 (a) We recommend that this section is deleted as it repeats section 10 (a)

We also support suggested recommendations to include a statement about the desirability of siblings being kept together and for ‘cultural identity’ to be used instead of ‘cultural background’. 

3. Access

We are disappointed that there is no provision for court ordered access for children and young people on Guardianship Orders. Where there is limited access, there is less likelihood of re-unification. If re-unification is a key goal of the child protection system, it is vital that access is provided while on guardianship orders. It is anomalous that Courts can order access once a child is placed on a permanent care order but not on a Guardianship order. 

The lack of provision for access on Guardianship Orders is also anomalous given Section 227 states that in relation to extension of guardianship to secretary orders the Court must take into account ‘the nature of the relationship of the child with his or her parent, including the nature of the access between the child and the parent during the period of the order’ (S 227 (4) (b) (ii)). 

4. Mandatory reporting 

Given the current confusion about which professionals are mandated to make child protection notifications, Youthlaw recommends that those professions listed in the current Act but not yet proclaimed be removed. However, there must be ongoing education and training for non-mandated workers, who work with children and young people, about their duty of care responsibilities and about issues such as confidentiality and making notifications. 

5. Charter of rights for children in care 

Youthlaw has actively supported the development of a Charter of Rights for Children in Care based on the principles enshrined in the Convention on the Rights of the Child. We believe the Charter should be a Schedule to the Act to ensure the implementation and enforceability of these rights. We understand from recent discussions at the Legal Leadership Group that the Charter is unable to be scheduled at this time as the Child Wellbeing and Safety Bill is not yet enacted. We strongly recommend that the Charter be scheduled once both Acts are in force and that in the meantime, there is reference to the Charter as one of the responsibilities of the Secretary. 
6. Notifications on unborn children

While we welcome the provision of greater support to pregnant women, we are concerned about the inclusion of this section in the new legislation. The focus must be on support for mothers, not the intervention of child protection. Enhanced support should be available as part of the overhaul of the service system. Notifications should only be made after birth where there is a current risk of serious harm. We are concerned past behaviour may be used to determine potential future behaviours. Another concern is that young women accessing support services during pregnancy might stop doing so if they believe that it will lead to early child protection intervention post birth. We recommend this section be removed from the Act. 

7. Family Conferences

Youthlaw welcomes increased use of Family Conferences where appropriate. We recommend that parents and children must seek legal advice before taking part in a family conference and we support the ability of parents and the child to attend with a legal representative where they choose to do so.  We also recommend that all proceedings remain confidential.

8. Representation of children and young people 

Youthlaw welcomes the retention of the direct instructions model within the Children’s Court (s433).

Instructions are given based on capacity and the current practice is that children aged 7 years and over generally have the capacity to give instructions. While this means that children under the age of 7 years old do not have a legal representative in the proceedings, DHS are expected to advocate in the child’s best interests and the Court is expected to make decisions in their best interests. We believe that it is not necessary to have an additional legal representative advocating for best interests. In some circumstances, particularly at the early stages of proceedings, a representative would only be relying on the evidence of DHS in any event. 

9. Voluntary Agreements

Pre-court processes, such as voluntary agreements, must comply with principles of natural justice and procedural fairness. We recommend that prior to children, young people and families entering into voluntary agreements, they must obtain independent legal advice. We also recommend that voluntary agreements be registered at Court. To avoid lengthy court processes, this could occur by a Magistrate approving these matters in chambers. 

10. Stability planning 

Youthlaw strongly supports the principle of stability in the lives of children and young people. However, we maintain concerns about the blurring of the concepts of  ‘stability planning’ and ‘permanency planning’. With regards to parallel planning, reunification must remain the priority and appropriate resources and supports put in place to ensure this. While for some children and young people, permanent placement will be in their best interests, we are concerned about the far reaching consequences of setting strict timelines particularly where there are no guarantees of service provision for families. Timelines must not be imposed where families have not had the opportunity to access appropriate supports. 

11. Children's Court Clinic Report 

In relation to Access to Additional Reports, s470 provides for a presumption that Children's Court Clinic reports are released to parties, including the Secretary of DHS, except in certain circumstances. Youthlaw does not support this presumption. This presumption undermines the Independence of the Clinic. Release of the report could be prejudicial and could be used for current and future protection applications. There is currently a protocol between DHS and the Court regarding release of Clinic reports and we believe this protocol is adequate. 

12. Leaving care

We welcome the proposed changes that provide for the Secretary to have responsibility to provide or arrange for the provision of services to assist in supporting a young person under the age of 21 to make the transition to independent living where the person has been in, or leaving, the custody or guardianship of the secretary. 

However, it is disappointing to note that this responsibility does not create or confer a right or entitlement at law. As the state government adopts the role of public parent there should be an enforceable responsibility on the government to provide appropriate supports for young people leaving out-of-home care.  If the responsibility cannot be enforced, there is the risk it will remain remain as rhetoric. The United Kingdom
 and New South Wales
 have legislated systems, which impose a responsibility on governments, to provide support and resources to young people leaving care. 

We also believe that the Act should outline the areas where the Secretary has responsibility. Key areas should include assistance with education, employment and establishing financial, health and housing supports. 

13. Review of administrative decisions 

We recommend that administrative decisions by DHS relating to case plans are reviewed by the Children’s Court not the Victorian Civil and Administrative Tribunal (VCAT). The purpose of establishing the Children’s Court was to create a court with specialist knowledge and expertise to make decisions regarding the welfare of children and young people. VCAT is not a specialist tribunal. VCAT is also not accessible for families and young people particularly as there are limited opportunities for legal aid funding. In our view, all matters within the Act should be should be heard in the Children’s Court (at first instance), including the review of DHS administrative decisions. 

14. Indigenous children and young people 

Youthlaw supports Section 18 where the Secretary has power to authorise the principle officer of an Aboriginal agency to perform specified functions. As well as receiving the agreement of the Aboriginal Agency and the Principal Officer, we believe the Secretary must also receive the consent of the family and child. 

However, we believe that is important the Government works with and resources Aboriginal agencies to ensure ongoing capacity building and that short, medium and long term plans are developed to support this capacity building. It is also important the Government ensures all mainstream agencies are able to provide services to Indigenous families and this will require additional training and support needs. 

15. Information sharing 

We are concerned about the watering-down of privacy principles as part of the new disclosure of information provisions. We believe that there needs to be clearer guidance in the legislation about the necessity of adhering to the Health Records Act 2001 and Information Privacy Act 2000l. While information about disclosure is provided in Sections 32—34, the Health Records Act 2001 and Information Privacy Act 2000 do not appear until Section 71. It is vital the Government and all CSOs adhere to established privacy principles. We are particularly concerned about the relaxation of privacy laws, as they relate to CSOs, as young people, children and families, may be wary about seeking help and providing information to these agencies if they believe this information could be shared with child protection and  lead to protective intervention. 

16. Therapeutic Treatment Order 

Youthlaw has some specific comments in relation to the proposed Therapeutic  Treatment Order: 

· We believe that the young person must be given immunity from prosecution if these orders are to be effective. If this is not provided, legal practitioners will have to advise their clients that they do not have immunity from prosecution and this may undermine the purpose of the order and the confidential nature of the relationship between the child and therapist. We recognise that full confidentiality would not be possible for the purposes of the safety of other children. This recommendation has also been made in the Legal Leadership Group. 

· S170 (2) (c) We believe that a notice must be served on all children involved, not just those above the age of 12 years given the order is applicable to children above the age of 10. 

· This provision should not come into force until such time as there are sufficient resources to provide appropriate supports and treatment.  
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