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Suspended Sentences Interim Report

Youthlaw submission

Youthlaw is Victoria's state-wide community legal centre for young people. Youthlaw works to achieve systemic responses to the legal issues facing young people, through casework, policy development, advocacy and preventative education programs, within a human rights and social justice framework.
Youthlaw welcomes this opportunity to respond to the Sentencing Advisory Council's October 2005 Suspended Sentences Interim report which builds on our response to the Council’s Suspended Sentences Discussion Paper (June 2005). 

We would particularly like to commend and support the Council’s Interim Report recommendation that there be a Youth Correction and Supervision Order (YCSO). This is an important development for young adult offenders as outlined in our June submission. 

This submission outlines our response to a number of recommendations made in the interim report. We also made a number of comments and recommendations at the Young Offenders Roundtable on 30 November 2005. 

Suspended sentences 

The Interim Report proposes the removal of suspended sentences and replacing various community based and prison sentences by other sentencing orders. We begin by reiterating the position outlined in our June submission that suspended sentences should be retained in Victoria as they have an important place in the sentencing hierarchy. We maintain that a suspended jail sentence does reflect the seriousness of the offence/s while at the same time allows for mercy.

We also note that there was broad support for the retention of suspended sentences in the community. The Interim Report (page 13) states that ‘Overwhelmingly those who made submissions (to the Discussion paper) and participated in consultations favoured the retention of suspended sentences’. In addition ‘a minority of the Council favour(ed) retaining suspended sentences’ (page 12). 

We are concerned that the Council has gone beyond the scope of the original parameters of the inquiry and is now recommending significant change in the sentencing regime. The short time frame of this stage of consultation has not permitted sufficient time to examine the proposals in detail and given the significant changes proposed, we believe that more time is required to enable a more thorough examination of proposals. 

We note with some concern that the Council in both the initial Discussion Paper and in the Interim Report appears overly sensitive to the public perception that a suspended sentence is not an adequate punishment and that there should be "truth in sentencing". Youthlaw maintains that the term “suspended sentence of imprisonment” is accurate. The real issue is the need for community education about sentencing and in particular the suspended prison sentence order. One of the key functions of the Sentencing Advisory Council should be to actively engage the community in education about sentencing.

We note statistics provided in the Sentencing Snapshot: Breach of Suspended Sentences which indicate that approximately 70% of suspended sentences that are imposed in Victoria are not breached and we believe this presents a strong case for the retention of suspended sentences.

Our experience with young offenders is that although some suspended sentences have been ordered in inappropriate cases, in the vast majority of cases a suspended sentence has worked for young offenders as well as those in the general offending community.

Youthlaw maintains that there should be a broad range of sentencing orders, including suspended sentences, to allow the Magistrate or Judge a range of options which take into account the individual factors for young, mentally impaired and intellectually disabled offenders etc. For young offenders, the guiding principle should be rehabilitation. 

imprisonment release order
We support recommendations to replace the Combined Custody and Treatment Orders, Home Detention and Intensive Correction Orders with the one order - imprisonment release order (IRO) - as the existing orders have largely failed to deal with the complex issues faced by young people and mentally impaired and intellectually disabled young people. 

However, we are concerned that the IRO appears to be a renaming of partial suspended sentences with the introduction of conditions imposed on the offender upon release. As outlined in our original response, we do not support suspended sentences with conditions.

There is also the issue of possible inequity should an offender breach the order. Take for example, an IRO of 12 months duration with six months imprisonment followed by six months supervision. In the event that the order is breached by re-offending in month eight, an offender could be ordered to save the remaining four months in prison resulting in a total imprisonment of 10 months. 

We consider the use of term "release" in the proposed IRO is misleading. The proposed "release" after a period of imprisonment under an IRO is not a simple release but is akin to a release on parole with conditions and supervision. If the Council believes that there should be "truth in sentencing" in the Sentencing Act, we maintain that the term "release" should be substituted with the word "supervision".

Other sentencing orders
Given that Council is examining a raft of sentencing dispositions in Victoria, we believe consideration should be given to all current sentencing orders and not just the suspended sentence orders and those mentioned above.

For example, we note that there has been no reference to some other possible sentencing orders such as introducing group conferencing into the adult court, as has been available in the Children's Court for some years and works well for all parties involved. This sentencing disposition would provide an opportunity for victims of crime to meet the offender and for offenders offer a personal apology to the victim. The process provides an opportunity for the offender to make amends to society as a whole.

Another sentencing order that has not been examined is the Diversion Program that, although not strictly a sentencing disposition, offers the offender an opportunity to make reparations to the victim specifically and society in general while avoiding a criminal record. Youthlaw is strongly of the view that the Diversion system needs to be reviewed and legislation amended to ensure consistency of approach by police and magistrates in recommending and accepting Diversions. Our experience is that the current legislative provisions are inadequate in providing an effective system to divert adult offenders from the criminal justice system.

Deferral of sentencing 

We support the extension of the power to defer sentencing to all offenders. This should be for a maximum of six months as we have concerns that young people, mental impaired, intellectually disabled, drug and alcohol and other special needs/high risk offenders may be set up to fail if there was a longer maximum deferral period of 12 months.

While we support a deferral provision, we are aware that unless there is a significant increase in funding for community support agencies, existing problems will continue. This is particularly the case for young offenders, those with mental impairment, intellectually disabled, drug and alcohol and other special needs/high risk offenders as they are reliant on the support of community agencies and other support services which are not adequately funded to deal with supervising offenders in the community.

Youth Correction and Supervision Order (YCSO) and Correction and Supervision Order (CSO)

We support the introduction of the YCSO. This allows for interventions to be tailored to young offenders to address their complex needs. We believe that both YCSOs and CSOs should be available to courts as a sentencing option for young offenders.

However, we recommend that the proposed Correction Orders be renamed “Community Supervision Order” or "Youth Community Supervision Order" as this better symbolizes the offender making amends to the community. 

We maintain that in relation any breaches of YCSOs and CSOs, there be a provision allowing the court to consider youth detention rather than adult prison for offenders up to 21 years old.

We recommend that Juvenile Justice supervise young offenders up to 21 years on either Order. Youthlaw believes the older young offenders (from 22 years old to 25 years) should be supervised by youth specific Corrections staff who are specifically trained to work with young people. This would build on the successful Juvenile Justice model of working with young offenders. If these Orders are to work properly for young offenders, mentally impaired, intellectually disabled and drug and alcohol and, other "high risk” offenders, there needs to be a significant increase in resources for Juvenile Justice and Correctional Services. 

There also needs to be a significant increase in funding for community support agencies such as drug and alcohol agencies that work with young and other "high risk offenders" in the community. It is only with additional and appropriate investment to community support services and the management of offenders that these Orders would work for young offenders and would reduce re-offending and the overall impact of crime in the community.

We are concerned that there is a real risk that sentences could be inflated if offenders are ordered to comply with the greater range and number of conditions as proposed in the Council's Interim Report. We believe that the risk of sentence escalation would be minimised if courts were expressly directed not to impose any more "intrusive conditions" than are necessary to achieve the purpose/s for which the order is made. 

We also support the introduction of guidelines in legislation to assist the Court to set appropriate conditions and to ensure consistency of approach.  We agree with Council's recommendation that the guiding principle of CSO's and YSCO’s, should be that a combination of any "intrusive conditions" set should be commensurate with the seriousness of the offence. This is particularly the case as "intrusive conditions" are restrictions on offenders’ liberty such as:

· community work;

· treatment conditions such as drug and alcohol treatment, mental health treatment and counseling;

· program conditions such as drink drive programs, family violence programs, sex offender treatment programs and other life skills programs;

· activity conditions such as vocational and employment programs and participation in victim-offender group conferences, supervision by either Juvenile Justice or Core Correctional Services, including the offender reporting to and receiving visits from Juvenile Justice or Community Corrections Officer;

· an non-association condition;

· a residence condition.

Youthlaw does not support the introduction of any conditions such as home detention or restrictions at home, curfew, non-association or residence conditions, which are more properly used as bail conditions. 

Youthlaw agrees with the core conditions of CSO's or YSCO's as outlined in the Interim Report, that is that the offender:

· not commit any other offence punishable by imprisonment in or outside Victoria during the period of the order;

· appear before the court if called to do so during the period of the order;

· report to Juvenile Justice or Community Corrections within two working days after the order is made or comes into force;

· obey all lawful instructions and directions of a Juvenile Justice or Community Corrections worker;

· notify any change of address or employment within two working days after the change;

· not leave Victoria except with permission granted by the Juvenile Justice or Community Corrections worker.

We support the proposed requirement that the imposition of any "intrusive and/or intensive conditions", which require the supervision or involvement of Juvenile Justice or Community Correctional Services, should only be permitted to be attached to the order once the court has ordered and received a pre‑sentence report. This report should provide the court with advice on the offender's suitability for the most appropriate order and the most appropriate mix of conditions. In setting “intensive and/or intrusive conditions”, courts should be required to take into consideration the conditions that are most suitable for the offender. Where two or more intensive and/or intrusive conditions are imposed, these should be compatible. The suitability report should be prepared by either Juvenile Justice for the 18-21 offender and properly trained youth specific Correction workers for older offenders.  

Breaches

Youthlaw is supports Council's recommendation that on breach of the new sentencing regime orders (Youth Correction and Supervision Order, Correction and Supervision Order and imprisonment release order), the court must not impose a prison sentence "unless unjust in view of all the circumstances". 

In considering breach of an IRO, CSO, YCSO, we support Council’s recommendation to allow court’s discretion to take alternative courses of action to either vary or confirm or cancel the order if the court considers that sending the offender to prison for the unexpired portion would be "unjust in the circumstances".

For all Orders, we maintain our concern about the availability of appropriately funded community supports for young and other "high risk” offenders in the community. We recommend that the principle of reciprocal obligation should be a relevant consideration in determining what action should be taken where there is a breach of the Order with the commission of another offence or a failure to comply with conditions. 

Youthlaw maintains that this should be a mandatory consideration in all breach hearings. Youthlaw would go one step further and recommend that there be a statutory right enunciated in legislation for young offenders and other high risk offenders to access service and treatment. This would highlight the government’s responsibility to provide offenders with adequate treatment and other services and show commitment to breaking the offending cycle. 

We believe that guidelines should be legislated articulating the factors that a Court should take into account in determining what action to take on breach such as:

· the nature of the breach and the circumstances in which it was committed;

· the extent to which the offender has complied with the order;

· any evidence that the offender has made genuine efforts at rehabilitation since the original sentence was imposed;

· the seriousness of the original offence and the seriousness of any subsequent offence or offences;

· any special circumstances that have arisen since the original sentence was imposed;

· whether there were any deficiencies in the provision of support services that contributed to the breach of the order or orders.

Mandatory sentences 

Youthlaw is very concerned about the potential for unjust outcomes if suspended prison sentences were to be removed while legislation that contains mandatory prison sentences remains in force. The obvious example is the current mandatory one month minimum sentence that attaches to second and subsequent offences of driving whilst disqualified or whilst suspended under section 30 of the Roads Safety Act 1986 (Vic). We note in the Interim Report, Council has expressed concern about this point also (page 30) and we accordingly expect Council to recommend the abolition of this section.

Finally, we do not support Council’s recommendation to remove the discretion of courts to impose non-parole periods for terms of imprisonment greater than 12 months but less than 24 months. We do not understand the rationale behind this proposal (page 53). We reiterate that Courts should have a full range of sentencing options. 
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