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Suspended Sentences Review

Youthlaw is Victoria's statewide community legal centre for young people. Youthlaw works to achieve systemic responses to the legal issues facing young people through casework, policy development, advocacy and preventative education programs, within a human rights and social justice framework.

Since its inception, Youthlaw has operated under the credo of rights, advocacy and action for Victoria’s children and young people. The touchstone of Youthlaw’s efforts is the United Nation’s Convention on the Rights of the Child. The Convention’s mandate is to promote the understanding and realisation of children and young people’s rights and to hold governments accountable to meeting both the spirit and the letter of Australia’s commitment to the Convention. 

Youthlaw welcomes this opportunity to respond and contribute to the Suspended Sentences Discussion Paper. We are particularly interested in the potential impact of the options raised in this Discussion Paper on our client group, that is, young people up to the age of 25 years

We wish to make some general comments in relation to the Discussion Paper as a whole and also provide comments in relation to the specific questions raised.
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Overarching principles

Several international human rights instruments touch on matters concerning the treatment of young offenders.
 Of particular relevance are two United Nations Conventions ratified by Australia: The International Covenant on Civil and Political Rights (ICCPR) and the Convention on the Rights of the Child (CROC). We believe the that these conventions should underpin any legislation pertaining to young 

offenders and, in turn, the policies and procedures that stem from the legislation. While the Commonwealth Government ratified CROC, the State Government has a vital role to play in ensuring these rights are upheld and given effect at a state level. This is particularly pertinent given the current focus on human rights by the Victorian Government.
 Our specific comments below reflect human rights principles.

The relevant provisions of the ICCPR are: 

Article 9(1)
Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest or detention.
Article 14(5)

Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a higher tribunal according to law.

Article 4 of CROC sets out the undertaking of State Parties that have ratified CROC:

States Parties shall undertake all appropriate legislative, administrative and other measures for the implementation of the rights recognized in the present Convention. 

The provisions most directly relevant to sentencing are Articles 3, 37 and 40:

Article 3(1)

In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.

Article 37(b)

No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time.

Article 40

(1) States Parties recognize the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society.

(2) To this end, and having regard to the relevant provisions of international instruments, States parties shall, in particular, ensure that:

(b) Every child alleged as or accused of having infringed the penal law has at least the following guarantees:   

(v) If considered to have infringed the penal law, to have this decision and any measures imposed in consequence thereof reviewed by a higher competent, independent and impartial authority or judicial body according to law.

(4) A variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate to their circumstances and the offence.

General Comments 

The Sentencing process is a significant part of criminal procedure. It has traditionally been undertaken by judicial officers in a manner which allows the exercise of appropriate discretion within general guidelines provided by the relevant Parliament through legislation. Judicial discretion in criminal sentencing allows judicial officers to consider circumstances such as: 

· the nature and triviality of the offence; 

· the impact of the offence on victims;

· the character, economic and social background of the offender;

· the offender’s age;

· the likelihood of re-offending

and any other relevant circumstances, to allow for the most appropriate penalty to be imposed. Essentially, discretion allows for judges and magistrates to consider the various interests of relevant stakeholders in a particular matter, including the victims and their families, the offender and his/her family, the community, and the standing of the criminal justice system as a whole. The weight to be applied to these various interests will vary from case to case, and cannot be calculated as a fixed formula. 

Youthlaw strongly supports the retention of suspended sentences as a sentencing option. 

Youthlaw believes that the steady increase in incarceration rates in Victoria over the past 10 years needs to be addressed, given the failure of our prison system to address the causes of offending. Furthermore, given the significant number of young people in our prison system with mental health issues and drug and alcohol issues, we support an expanded range of sentencing options that divert these offenders from the prison system into therapeutic options. As such, we strongly oppose any changes to suspended sentences and the sentencing regime that could result in a further increase in incarceration rates. 

We are concerned that this review is responding to a community perception, driven by tabloid media, that courts do not impose tough sentences. We believe that the way to address this perception is through targeted community education campaigns about the role of courts and the sentencing system, rather than through law reform that restricts the discretion of the courts or removes sentencing options that provide important alternatives to imprisonment. 

Discussion Questions

1. Should suspended sentences be retained or abolished as a sentencing option in Victoria?

We believe that suspended sentences should be retained as they have an important place in the sentencing hierarchy. A suspended jail sentence reflects the seriousness of the offence/s while at the same time allows for mercy. It allows courts to take into account the nature and seriousness of the offence/s balanced against the personal circumstances of the offender.

2. If suspended sentences were to be abolished, what changes (if any) should be made to existing sentencing orders? Should any new forms of orders be introduced?

Youthlaw strongly opposes the abolition of suspended sentences. The introduction of more non-custodial options is worthy of consideration as long as the dispositions are not too onerous, particularly for young, mentally impaired and intellectually disabled offenders, and will not set them up for failure.

3. If suspended sentences are retained, what should be their proper role?

We submit that the proper role of the suspended sentence is to provide the offender with a second or last chance: Suspended sentences serve a number of purposes such as:

· allowing for the rehabilitation of the offender in the community;

· detering the individual offender and providing specific general deterrents of others when committing offences;
· denouncing the conduct of the offender; and

· avoiding the negative affect of imprisonment on an offender.
We believe that the current criterion for making a suspended sentence order should remain, as broad as it is, as any narrowing down in the definition of “purposes” would be prescriptive, limiting and border on mandatory sentencing. We believe that all sentencing orders, particularly involving young people up to 25 years, should always take into account individual factors and rehabilitation should remain one of the guiding principles in sentencing young offenders.
4. Should a statement be included in the Sentencing Act 1991 setting out the purposes of a suspended sentence order? If so, what factors should be included?

We do not believe that a statement should be included in the Sentencing Act 1991 (Vic) setting out the purposes of the suspended sentence order. We fear that any statement/s setting out the purposes of a suspended sentence may be too prescriptive and too limited. We believe that the broad purposes of sentencing that are set out in Section 5 of the Sentencing Act 1991 (Vic) are sufficient for the reasons mentioned above.

5. Should some other form of guidance be provided to sentences on the factors which should be taken into account in making an order to suspend?

We believe that courts should retain full discretion to impose suspended sentences. The introduction of guideline judgments from the Court of Appeal could provide some guidance to sentencers on the factors that should be taken into account in making an order to suspend a sentence as long as a court’s discretion is not unduly fettered.

The following factors should be taken into account in making orders to suspend:

· the age of offender;

· prospects of rehabilitation in the community;

· mental health issues or any disability/disabilities affecting the offender and, if so, consideration of what supports are available both within and outside prison;

· prior criminal history;

· likelihood of reoffending.

6. Should the steps involved in making a suspended sentence order be clarified?

We do not believe that the steps involved in making a suspended sentence order need to be clarified. 

7. Should amendments be made to s27(1) of the Sentencing Act 1991 (Vic) restricting the use of suspended sentences to cases involving "exceptional circumstances"?

We do not believe that amendments should be made to Section 27(1) of the Sentencing Act 1991 (Vic) restricting the use of suspended sentences to "exceptional circumstance” cases. Restricting the use of suspended sentences to cases of "exceptional circumstances" would, we fear, introduce a form of mandatory sentencing. Such a change removes the discretion of the courts and increases the potential risk of unjust sentences in individual cases.

8. Are there certain offences for which a partially suspended and/or wholly suspended sentence of imprisonment would never be appropriate?

We do not believe that there should be any category of offences for which either a partially or wholly suspended sentence would never be appropriate. We refer to our answer in Question 7 and note that the guideline judgment on the issue of use of suspended sentences could be an appropriate response.

Our view would not change if special conditions were attached to the suspended sentence orders. We have major concerns about the introduction of any special conditions particularly for young offenders who, in our experience, cannot commit to long-term, let alone short term, obligations. The imposition of any special conditions, we submit, should only be made if specially tailored to the needs and circumstances of the young offender otherwise the sentence is setting them up for failure and consequential incarceration.
9. Are there certain offences for which a partially suspended and/or wholly suspended sentence of imprisonment may be appropriate, but only in exceptional circumstances?

No, see answer to Question 8.

10. If the use of suspended sentences for certain categories of offences were to be restricted in some way, what would be the best way to achieve this (for example, by including a requirement in the legislation that suspended sentences only be permitted in exceptional circumstances, and/or by providing sentencing courts with some form of guidelines)?

We oppose any legislative attempts to restrict courts’ discretion to impose a suspended sentence. 

11. Should courts be able to attach conditions to suspended sentence orders? If so, what sorts of conditions should be available?

In principle we do not support the courts being able to attach conditions to suspended sentence orders for the reasons outlined in the Discussion Paper.

We believe that placing conditions on suspended sentence orders would effectively replicate the existing sanctions such as community based orders and intensive correction orders and program orders. We believe that the imposition of conditions on young offenders in particular risks sentence escalation and an increase in incarceration rates. If a decision is made to attach conditions to suspended sentence orders we believe that only therapeutic conditions should be available such as that the offender undergo counselling and/or treatment for a psychological, psychiatric, or drug and alcohol treatment as directed or engage with other appropriate support services that are available. Further, if there are any breach/s of conditions the breach/s should be able to be reviewed by courts.
12. Should a form of conditional suspended sentence be available for drug-addicted offences? If so, what sorts of conditions should be available?

We believe that suspended sentences should be available for all offenders including drug-addicted offenders. We believe that if there are to be any conditions they should be flexible and not as restricted as the current conditions on Combined Custody and Treatment Order (CCTO's). Any conditions should only be made if there are appropriate and sufficient support services in the community to assist a drug dependant offender.
13. If a form of conditional suspended sentence is introduced in Victoria, should there be a power for the court to review and vary conditions?

Yes, courts should have the power to review and vary any conditions should a form of conditional suspended sentence be introduced. Young peoples’ circumstances can change quite dramatically even over short periods. Courts should be adaptable in their approaches to sentencing especially young people who should be given a realistic opportunity to “make it on the outside”. For example, family and relationship breakdown can lead to change of address, or to no fixed address, and the existence and maintenance of support services are crucial to our client group. The availability of support services for example for drug and alcohol services is limited and often, in our experience, subject to waiting lists. These factors and any other impacting on the ability of the young offender to abide by conditions should be taken into account in any court review. 

Courts should have the ability to review and vary suspended sentences in light of any major changes effecting both young people and other offenders to be able to deal with them appropriately and effectively. 

14. Should the maximum term of imprisonment able to be suspended in Victoria be changed (for example, reduced, increased or be undefined to allow a sentence of imprisonment of any length to be suspended)?

We support the existing maximum terms of imprisonment that are able to be suspended. We have major concerns in increasing the maximum terms or leaving them undefined especially for young offenders and those with disabilities and mental illness. The variation in suspended sentences currently is a concern and we fear that increasing maximum terms or leaving it wide open could lead to harsher sentences and more young offenders in jail.

15. Should amendments be made to impose a lower limit on terms of imprisonment that can be held wholly or partially in suspense? If so, what limit should apply?

We have concerns about imposing lower limits on terms of imprisonment that can be wholly or partially in suspense. The concern is that courts will use short terms rather than imposing community based dispositions that we believe assist the young offenders in particular, and the wider community in the long term. If a lower limit is to be introduced we believe that the term of the suspended sentence should be short for a maximum of six months.

16. Should any changes be made to the maximum operational period of suspended sentence orders? For example, should it be possible to order a longer operational period than currently applies, or should the maximum operational period be reduced?

We believe that the current maximum operational periods should be maintained. If the maximum is increased this would send courts a clear message that sentences should be longer and set up more young offenders, in particular, to fail. We note that there are much higher breach rates in the higher courts for longer operational suspended sentence periods of 18 months or more. This is particularly the case with our client group of young offenders. If any changes are to be made we would support a maximum two year period for young offenders.

17. If a form of conditional suspended sentence were to be introduced in Victoria: (a) What should be the maximum period of time during which the offender is subject to conditions?; and (b) Should the period during which the offender must not commit another offence be the same as, or longer than, the period of time during which he or she must comply with special conditions?

The maximum period of time during which an offender should be subject to conditions should be a shorter period than the period during which the offender must not commit another offence. The emphasis we believe should be on providing appropriate supports to young offenders in particular if conditional sentences are to be introduced and be effective. We also maintain that courts should retain flexibility in making orders to tailor the individual’s needs.

18. Should any changes be made to the options available to a court on breach of a suspended sentence?

Yes, courts should be able to have full discretion to impose any sentence it determines appropriate taking into account all relevant factors as referred to earlier. 

A more flexible breach provision/s would allow for more just outcomes in individual cases and reflect current court pratices of not re-imposing prison sentences on a strict interpretation of “exceptional circumstances”.

We believe that a similar provision to that in section 147(3) of the Penalties and Sentences Act 1992 (Qld) which outlines what factors the court must have regard to in deciding whether it would be unjust to order an offender to serve the suspended period in prison could be introduced in Victoria.

19. Should any changes be made to s 31(6) of the Sentencing Act 1991 (Vic)?

Section 31(6) should be repealed as it is too inflexible. As stated above we believe courts should retain full discretion to impose any sentence it determines to be appropriate on a breach of suspended sentence as, otherwise, any sentence imposed cannot reflect the individual and particular circumstances involved in breaches. 

20. Should breach of a suspended sentence order amount to a criminal offence?

No, we believe that a breach of a suspended sentence should not amount to a criminal offence as the offence that breaches the suspended sentence is a criminal offence. If breaches were to be considered criminal offences there is the danger that there would be sentence escalation and double penalties to offenders.

21. Should a suspended sentence that is partially restored be suspended against further breaches?

Yes, we believe that clarification on this point is necessary and that a suspended sentence that is partially restored should be suspended against further breaches. The remainder of the sentence that is not served is not lost in this proceess as the offender still has the this term hanging over his/er head for the remaining operational period of the suspended sentence. We maintain that courts should have full discretion to impose any sentence it determines appropriate taking into account all relevant factors as referred to earlier.

22. Should the current availability of suspended sentences for young offenders under s 27 be changed in any way (for example, restricted to offenders who are aged 21 years or over)? If so, would your view change if a form of conditional suspended sentence was introduced in Victoria?

We believe that suspended jail sentences should be restricted to offenders over 21 years of age and for those under 21 years of age a youth training centre suspended sentence should be introduced. We maintain this view even if a form of conditional sentence was introduced in Victoria. We believe that conditional sentences have inherent problems especially for young offenders, as stated above. If they are to be introduced they need to be therapeutic in nature if they are to work for young offenders.

23. Should a court be permitted to order a young offender who has breached a suspended sentence to serve the sentence activated in a youth training centre or a youth residential centre?

Yes, we believe that courts should be permitted to order young offenders up to 21 to serve any sentence/s for breach of a suspended sentence in a youth training centre. This would be accordance with the dual track system in place in Victoria which we fully support for young offenders.

24. Should a power be introduced the Children and Young Persons Act 1989 (Vic) and/or the Sentencing Act 1991 (Vic) to suspend youth training centre orders and/or youth residential centre orders?

No, we do not support the introduction of suspended youth training or youth residential centre orders in the Children’s court. Our concern is that suspended sentences do not work for young offenders generally, the younger the offender the more likely that a suspended sentence would not work for them. 

We believe that the Children and Young Persons Act 1989 (Vic) has adequate sentencing options available. In particular the provision in Section 190 to defer sentences up to four months recognises the need for support services to be put in place to assist young offenders during the deferral period in the Children’s Court. This is one of the most effective sentencing options in the Children’s Court in our experience.

The corresponding provision in the Sentencing Act 1991 (Vic) in Section 83A also, in our experience, effectively works for young offenders aged 17 to 25 years.

Another possible sentencing disposition that could be introduced, as discussed at the recent Roundtable on young offenders (June 16) , is a Probation or similar supervisory order which for offenders under 21 should be supervised by Juvenile Justice. 

For offenders 22 to 25 years of age, ideally their supervision would occur on a model similar to the Juvenile Justice model rather than the Corrections (CORE) model. We note, however, that Corrections have been implementing a pilot program to cater for young offenders on CBOs. The program, as we understand it, includes training Corrections staff in dealing with young offenders and providing intensive supervision during the term of their orders and not breaching them for simply failing to keep appoinments. One of the main purposes of the program is to address the high breach rate of CBOs for young offenders. We are unable to comment as to how this program is going. We fully suppoirt the concept of providing the intensive support for young offenders in the adult system that Juvenile Justice provides in the Children’s Court to try to arrest the potential of young offenders going down the slippery slope to incarceration.

25. Should partially suspended sentences be abolished or retained as a sentencing option in Victoria?

Partially suspended sentences should be retained to enable courts to retain full discretion to determine appropriate sentences in individual cases. We acknowledge the punitive nature of partially suspended sentences and believe they are only appropriate if short immediate jail terms are given and supports put in place on release of young offenders into the community.

26. Should partially suspended sentences be replaced with an imprisonment release order, or some other form of order?

Youthlaw does not support the replacement of partially suspended sentences with a imprisonment release order (IRO). We do not believe that IRO’s would work for young offenders in particular.
� For example: The United Nations Standard Minimum Rules for the Administration of Juvenile Justice 1985 (the Beijing Rules); The United Nations Guidelines for the Prevention of Juvenile Delinquency 1990 (the Riyadh Rules); The United Nations Rules for the Protection of Juveniles Deprived of their Liberty 1990. These Rules provide illustrative guidance as to the implementation of CROC, particularly Articles 37 and 40. See Sajadi, S. (1998)'The 18th Session on the Committee on the Rights of the Child' Vol 1 No 1 Juvenile Justice Worldwide, pp.17 - 20, which illustrates the Committee's reference to the allied instruments.


� Department of Justice (2004) Attorney-General's Justice Statement: New directions for the Victorian Justice System 2004-2014.





