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Transport (Ticketing and Conduct) Regulations 2005 – Youthlaw Submission

Youthlaw is Victoria's state-wide community legal centre for young people.  Youthlaw works to achieve systemic responses to the legal issues facing young people through casework, policy development, advocacy and preventative education programs, within a human rights and social justice framework.

Youthlaw welcomes this opportunity to respond to the Department of Infrastructure in relation to the Transport (Ticketing and Conduct) Regulations 2005 ("2005 Regulations").  These Regulations are intended to replace the Transport (Passengers and Rail Freight) Regulations 1994 (“1994 Regulations”).  

Young people are significant users of public transport and Youthlaw assists many young people who are fined under the current regulations.  Our experience is that certain groups of young people, particularly homeless young people and those from cultural and linguistically diverse backgrounds, often incur significant public transport fines.

We wish to make some general comments in relation to the 2005 Regulations as a whole and also provide comments specifically on Part 3 and Part 4.  We are particularly concerned about the potential impact of amended behavioural offences on our client group, children and young people.
General comments on the 2005 Regulations 

The Department of Infrastructure has indicated that the purpose of the proposed regulations is to: 

· Prescribe ticket conditions in relation to the alteration of services;

· Regulate the use of tickets and other behaviour so as to reduce fare evasion and minimise the consequential revenue losses incurred by public transport operators and the State;

· Regulate the use of seating and other accommodation on public transport vehicles consistent with fairness and community standards; and

· Regulate the conduct of persons on and in relation to public transport vehicles and premises.

Youthlaw supports efforts to facilitate safe, comfortable and convenient travel for public transport passengers.  However, we do not believe that it is necessary to regulate all aspects of passenger behaviour.  In particular, we do not support many of the proposed amendments to current behavioural offences.  We believe that the nature of the proposed amendments to these offences are such that they will disproportionately adversely affect young people, particularly young people who are disadvantaged.  

Our primary concern is that many of the offences give the persons enforcing the regulations, such as ticket inspectors, too much discretion.  The danger of this is that the discretion could easily be abused.  

We are also concerned that the penalties in the 2005 Regulations are generally too high.  For example, in the new Regulations spitting attracts a fine of either 5 penalty units or 10 penalty units, depending on whether you spit in or on a vehicle or at a person.  As of 1 July 2005, one penalty unit is $104.81.
  This means the penalty for spitting could be either $524.05 or $1048.10.  Even the lower amount of these two penalties ($524.05) is a significant amount of money, especially to people on social security payments.  Many young people that we assist are on Youth Allowance and so have an income of approximately $300 a fortnight from which to pay all their living expenses.
  As a result, they are unlikely to be able to afford to pay such a high fine.  

Further, we believe that the proposed penalty for many of the proposed regulations is totally disproportionate to the offence.  The High Court has repeatedly stressed the central role of proportionality in sentencing of offenders at common law.
  The decision of Veen v The Queen (No 2)
 is authority for the proposition that proportionality of punishment to the gravity of an offence is the predominant objective of sentencing and a sentence cannot be extended beyond what is proportionate merely to protect the community from the offender's propensity to further offending.  We believe that being fined $524.05 or $1048.10 for spitting extends the penalty for this offence beyond what is required to protect the community from a person's propensity to offend again.  We note that these arguments apply to many of the regulations in Parts 2, 3 and 4.

Another important aspect of the proposed regulations is the need to provide training to officers in relation to how the provisions are to be enforced.
  We believe that sufficient training is an essential part of the introduction of any new provisions.  In particular, such training should aim to ensure that young people are not targeted unnecessarily by enforcement officers.  For example, education around cultural and socio-economic diversity should be provided.

Part 3 – General conduct affecting amenity

We are concerned about some of the proposed amendments to existing offences, such as restrictions on the operation of sound equipment and prohibition of drinking, littering and spitting.  We believe that most of the amendments give too much discretion to authorised persons enforcing them. 
Regulation 18: Operating sound equipment

Regulation 18(3) provides that a person must not operate sound equipment in or on a vehicle "unless the sound is contained by the use of headphones, or is otherwise inaudible to other people".  Sound equipment is defined in Regulation 18(1) and 18(2) to include a range of devices capable of producing sound, but not mobile phones being used to make or receive a call (as long as they are being used without speaker phone).  In comparison, Regulation 301(1)(b) of the 1994 Regulations states that a passenger must not "operate or play any musical instrument, radio, tape player or any other instrument or device capable of emitting sound, unless the sound is contained by the use of headphones".  

We believe that it is an unreasonable restriction on passenger rights to specify that sound equipment may only be used if the sound is contained by the use of headphones or is inaudible to other passengers.  Our view is that people should be able to listen to whatever they please in the manner they prefer, provided that any sound produced by sound equipment is not unreasonable.  

Noise cannot be fully eliminated from public space, nor should it be.  People should be entitled to reasonable enjoyment of a public space through being able to use their sound equipment in the space in a reasonable manner.  As long as that enjoyment does not impose too heavily on others it should be permitted.  A balance is required.  By inserting the requirement of reasonableness, we believe the provision will be more objective.  As can be difficult to assess what is reasonable, we also recommend that anyone contravening this provision be asked in the first instance to change their behaviour and given a fine only if they continue the offending behaviour.

If these regulations are to provide a quieter travelling experience, it seems anomalous that some types of sound equipment are excluded.  For example, we note that it is often the use of mobile phones that is most annoying to other passengers.  Similarly, bus drivers may put music on over the sound system or listen to a radio placed by their seat and the whole bus has to listen to the driver's preferred music.  While, we’re not suggesting that the regulations should cover these situations, these examples illustrate the limited capacity of the proposed regulation to minimise noise.

Regulation 20: No selling and busking, etc.

Regulation 20(e) provides that a person on a passenger vehicle must not "solicit money or goods from any person" unless he or she has written permission.  The prescribed penalty for this is 5 penalty units.  This provision is identical to Regulation 325(d) of the 1994 Regulations, which makes begging an offence.  We do not support this provision.

In our view, begging is a socio-economic problem which requires a welfare response, not a criminal law response.  Criminalisation of begging fails to address its underlying causes.  Research clearly demonstrates that begging is associated with substance abuse, homelessness, mental health issues, unemployment and poverty.  For example, a study conducted by Hanover Welfare Services in 2001 which investigated the extent and nature of begging in Melbourne's CBD revealed that the main reasons people resorted to begging were inadequacy of social security payments, psychiatric problems and addiction.
  

We believe that socio-economic responses that address the underlying causes of begging are far more appropriate than legal or punitive responses that may exacerbate them.  Having to pay a fine for begging may have severe consequences for a young person who has resorted to begging because they are already homeless and disadvantaged.  In our experience, young people who resort to begging often receive multiple fines for such behaviour, which they are unable to pay.  This results in other sentencing options being imposed on them, such as community based orders or imprisonment, which also tend to fail to address the underlying cause of their begging and may be very difficult to comply with.

We further note that Victoria already has laws that make begging an offence.
  In our view such laws breach fundamental human rights recognised in international law, such as the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights.
  Accordingly, we are fundamentally opposed to laws that make begging an offence.  We therefore recommend that Regulation 20(e) be removed from the proposed Regulations.

Regulation 26: No drinking liquor or possessing open liquor containers

Regulation 26 of the 2005 Regulations provides that a passenger must not drink from a container that contains "or purports to contain" liquor or possess an open container that contains "or purports to contain" liquor without permission.  This provision is similar to Regulation 317(1) and 317(2) of the 1994 Regulations.  However, the 1994 Regulations require only that a person consume or possess liquor; it is not an offence to have a container that "purports to contain" liquor.  

We strongly oppose making it an offence to drink or be in possession of a container that "purports to contain" liquor.  This requirement would, in effect, make it an offence to re-use liquor bottles.  In today's society, where many people are concerned about the environment, recycling is encouraged.  We believe that making it an offence to re-use liquor bottles would have the effect of discouraging recycling.  We also believe that this requirement would discriminate against homeless young people, who are more likely to re-use bottles due to financial hardship.  

Furthermore, we are concerned that making it an offence to have a container that "purports to contain" liquor could result in young people being charged for being in possession of containers that do not actually contain liquor.  We believe that this offence would give ticket inspectors and police too much discretion and could therefore be easily abused.  We do not think that this offence should be amended in the proposed manner.  We submit that it should be a requirement that a passenger be in possession of liquor for this regulation to be contravened. 
Regulation 27: No littering and Regulation 28: No spitting
Unlike the 1994 Regulations, the proposed regulations for littering and spitting have graduated fines for each offence.  Regulation 27 provides that the penalty for leaving or depositing "any thing in or on the vehicle that may endanger any person or property" is 10 penalty units, whereas general littering is only 5 penalty units.  Similarly, Regulation 28 provides that the penalty for spitting "at or on another person in or on a vehicle" is 10 penalty units and spitting generally is 5 penalty units.  

We believe that graduated fines for spitting and littering are unnecessary.  Such offences are minor and should attract only a minimum fine.  We believe that having a graduated penalty system would give ticket inspectors and police too wide a discretion, which could be easily abused.

For example, we do not think a young person should be subject to a greater penalty for spitting "at or on another person".  Spitting is a fairly imprecise action and it's highly likely in the cramped situations that occur in passenger vehicles that anyone spitting in or on a vehicle may end up spitting on someone else be accident and so incur a much greater fine.  We do not believe a person should be given a fine which is double the amount for spitting because it unintentionally landed on someone.   

Similarly, we believe that it would be very difficult for the public to determine what type of litter is likely to "endanger any person or property".  This requirement is very subjective and could easily be abused by persons enforcing the provision.  We do not think it is necessary to distinguish between different types of litter.  We consider it sufficient to fine someone for littering generally.

In our view, even a sentence of 5 penalty units for spitting or littering is an excessive penalty.  As of 1 July 2005 one penalty unit is $104.81, therefore this fine amounts to $524.05.  Given that these offences are relatively minor and do not impact on community safety, the penalty is clearly not proportional to the offence and is therefore unfair.  Such heavy penalties will have a significant impact on marginalised and disadvantaged youth, many of whom rely on Centrelink payments of approximately $300 a fortnight to survive.
  

Part 4 – General conduct affecting safety

Regulation 31: Committing a nuisance, etc.
Like Regulation 301(3)(b) in the 1994 Regulations, Regulation 31 of the 2005 Regulations prohibits passengers committing a "nuisance or act in a way that is likely to interfere with the comfort of another person".  The penalty for this offence is 10 penalty units.

We do not believe that committing a "nuisance" should be included in this provision.  Nuisance has a specific legal definition under common law.
  It also has an everyday meaning, which is not as strict.  In our view, it is not helpful to give ticket inspectors, who have no legal training, the power to decide whether a person is committing a nuisance.  We also believe that this power is unnecessary, because this type of passenger behaviour is already covered by other provisions, such as the provision prohibiting offensive language and behaviour (Regulation 30).  

Further, we submit that this provision should not attract a 10 penalty unit ($1048.10) fine, especially if the Department agrees we our recommendation that the penalty for nuisance should be removed.  This is clearly an excessive penalty, if nuisance remains, which is disproportionate to the offence.

Regulation 32: Conveying things likely to annoy or injure 
Regulation 32 of the 2005 Regulations is similar to Regulation 301(3)(c) in the 1994 Regulations.  However, Regulation 32 has graduated penalties.  Subsection (1) provides that it is an offence to "bring or attempt to covey or bring any thing that is likely to annoy or disturb another person" onto a passenger vehicle. It has a penalty of 5 penalty units.  Subsection (2) makes it an offence, with a penalty of 10 penalty units, to "bring or attempt to convey or bring any thing that is likely to injure or endanger another person or damage property" onto a vehicle.  Finally, subsection (3) provides that it is an offence to bring any thing onto a vehicle that an employee has told a person is "likely to annoy, disturb, injure or endanger any person or damage the…vehicle".  The penalty for this offence is 15 penalty units.

We do not believe that this new offence is necessary and urge that it be removed from the 2005 Regulations.  The issue that Regulation 32 is intended to address is already covered by other offences in the Regulations and in general criminal law.  For example, the provision that no musical instruments are to be played on passenger vehicles (Regulation 17) and restrictions on the operation of sound equipment in passenger vehicles (Regulation 18) could easily be used instead of proscribing things that are "likely to annoy or disturb".  In addition, criminal law prohibits assaults and property damage and can therefore be used in the situation where a thing causes injury to a person or damage to a vehicle.  

We believe that deciding whether a thing is likely to annoy, disturb, injure or endanger a person or damage a vehicle is very difficult and that it is not appropriate to give a ticket inspector the power to determine this.  The exercise of this discretion could be done in a range of ways and could result in otherwise innocuous items being deemed likely to annoy or injure a person if the inspector takes a dislike to a particular passenger.  Accordingly, we believe that this provision is too wide to be used effectively; it could easily be used by some officials to inappropriately target certain individuals and may significantly curtail individual freedom to carry items onto a public vehicle. 

Regulation 36: Entering and Leaving

Regulation 36(1) is a new offence which provides that a person must not "enter or attempt to enter the vehicle where it has only stopped for passengers to leave" or "leave or attempt to leave the vehicle where it has only stopped for passengers to enter".  The penalty for doing so is 10 penalty units (ie $1,048.10).

In our experience of public transport it is very rare that a passenger vehicle would stop only for passengers to enter or leave the vehicle.  We therefore query the circumstances in which this section would apply.  We believe that Regulation 36(1) is unnecessary if passenger vehicles hardly ever stop only for people to enter or leave the vehicle.  

Regulation 39: Mounting a place not intended for travel etc. and Regulation 40: Travelling in a place not intended for travel etc.

Regulation 39 and 40 prohibit the mounting of places not intended for travel and travelling in places not intended for travel.  These provisions were contained in Regulation 309(2) in the 1994 Regulations.  The penalty for contravening Regulation 39 is 15 penalty units.  The penalty for not complying with Regulation 40 is 20 penalty units.  

Whilst we understand that these offences address safety concerns in relation to travelling in or mounting places not intended for travel, we believe that the proposed penalties for these offences are excessive.  

We are also concerned that Regulation 40 appears to be aimed particularly at children and young persons.  We note that Regulation 40(2) specifically prohibits a person in or on a "wheeled toy" to the exterior of a vehicle.  A "wheeled toy" is defined in section 1 to mean "a child's pedal car, scooter or tricycle or similar toy".  Accordingly, it is likely that children will be caught by this provision.  In our view, it is highly unlikely that a child will be able to afford to pay a fine of 20 penalty units.  

We recommend that Regulation 39 and 40 be removed from the 2005 Regulations.  We believe a more appropriate approach to addressing the issue of people mounting or travelling in placed not intended for travel is a public safety campaign.

Regulation 55: Request to leave vehicle and power to remove

Regulation 55(d) gives an authorised person the power to ask a person to leave a vehicle or premises if "the person's clothing or luggage may in the opinion of an authorised person soil or damage any property of the passenger transport company, rail freight operator or Rail Track or the property of any other person".

In its current form this regulation could be used by authorised persons to target homeless people who may be soiled because they do not have access to facilities to enable them to clean themselves and their belongings on a regular basis.  It provides the rail enforcement officers with the power to move on such people.

Similar to our concerns about previous provisions, we also believe that this regulation gives the enforcing officers too much discretion.  There should be a requirement in the provision that the opinion of the authorised person be reasonable.  In addition, the regulation can be used if the person's clothing or luggage "may" soil or damage property.  If this provision is to be retained, we recommend that the word “may’’ be removed and “is likely to” is inserted before “soil or damage any property”. 

Summary of Recommendations

In summary, we have made the following recommendations in relation to specific Regulations:

	Regulation 
	Recommendation

	18
	Restrictions on sound equipment should be modified, so that "not unreasonable" sound is permitted 

	20
	Remove subsection (e)

	26
	The part of this provision that says drinking from a container or possessing an open container that "purports to contain" liquor be removed

	27 and 28
	Graduated fines for littering and spitting be removed and the amount of the fine for each decreased

	31
	Remove "nuisance" from the regulation and decrease the amount of the fine

	32
	Remove

	36
	Remove subsection (1)

	39 and 40
	Remove

	55
	In subsection (d) insert likelihood and reasonableness requirements


� See Victorian Government Gazette, Vol 15, 14 April 2005: Notice under s.5 of the Monetary Units Act 2004 (Vic), fixing the value of a penalty unit.


� We note that a table of the current Youth Allowance rates can be found on Centrelink's website at: http://www.centrelink.gov.au/internet/internet.nsf/payments/pay_how_yal.htm.


� For example, see Veen v The Queen (1979) 143 CLR 458 and Veen v The Queen (No 2) (1988) 164 CLR 465.


� Veen v The Queen (No 2) (1988) 164 CLR 465.


� We note that the cost of such training this does not appear to be addressed in the Regulatory Impact Statement.


� Michael Horn and Michelle Cooke, A Question of Begging: A Study of the Extent and Nature of Begging in the City of Melbourne, Hanover Welfare Services, Melbourne (June 2001).


� See s.6(1)(d) of the Vagrancy Act 1966 (Vic).   


� In particular, it is arguable that such laws impinge on right to freedom of expression and political freedom, the right to life, liberty and security of person, the right to an adequate standard of living and the right to equality before the law.  For further discussion of the reasons why begging laws breach fundamental human rights see the Public Interest Law Clearing Housing submission of 30 October 2002 to the Department of Justice in relation to the Review of the Vagrancy Act 1996 (Vic).


� We note that a table of the current Youth Allowance rates can be found on Centrelink's website at: http://www.centrelink.gov.au/internet/internet.nsf/payments/pay_how_yal.htm.


� Legally, a nuisance is something that interferes with the use of property by being irritating, offensive, obstructive or dangerous.
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